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PREFACE
For a very long time, the picture had been painted of Black Africa
llxef-ore colonisation by Europeans as a bunch of backward and
unemtised tribe~ who had no regard for the rule of law. in their
relationship with each other. It was therefore inconceivable to
imagine "states" in the sense of international law existing in Africa,
much less any system of international law. As has been pointed out
elsewhere, "international law had never absorbed Africa as its
integral part but merely as an appendix". 1
The fact that the theory and practice of international law is as
old as the history of state-system itself can no longer be hardly
denied. While modem international law made its appearance first in
the ancient cities of Greece, Rome, and much later in the countries
of Western christianized Europe, and consequently was better felt
early in these parts of the world, it was very much in recent times
that the · full necessity and value of international law was being
adequately appreciated in Africa and the Third World.
However, this is not to say that the doctrine of the law of nations
was totally unknown of or never practised in Africa in the spirit of
laws governing inter-state affairs which was very much identical with
the relations between states in Europe.
An inquiry into the historical evolution of the doctrines of international law will reveal that it never took Africa into consideration,
at least directly. Consequently, international lawyers did not bother
to consider the African native states in their study of the science
of modem international law.
The Federal Republic of Nigeria is one of such Black African
States to emerge as an independent and sovereign state from the
British Colonial rule in the early sixties. 1 Before this period of
Nigeria's history as a nation, research has shown that the YorubaBenin and the Hausa Fulani states made useful contributions to inter-

1

A.K. Mensah-Brown, "Notes on International Law and Pre-Colonial Legal
History of Modem Ghana", African International Legal History, UNITAR,
New York, 1975, p. 107. The writer was quoting an observation in a conference on the "Present World Crisis of Civilization" held at Frascati, Italy,
in 1969.
1
Nigeria attained Independence on October 1, 1960.

iii

ii

national law in precolonial Nigeria. 3 From independence, Nigeria as
a sovereign state became fully involved in the practical application of
international law in all her dealings with other foreign states.
Consequently, the study of international law has been occupying
a very fundamental position in the curriculum of all the law faculties
in the country today.
The developments in this field have been the subject of compendious literature by eminent Nigerian scholars of international
law. 4 Above all, the law and practice of international law continues
to grow and develop in Nigeria. Needless to state that this area of
study is becoming increasingly of utmost interest to lawyers,
3

Godwin-collins K.N. Onyeledo, "International Law" Among the Yoruba and
the Hausa-Fulani, African International Legal History pp. 153-164; See,
chapter III Supra for a more detailed discussion of this question.
4
See, e.g., the recently published works of the following Nigerian jurists: Elias
T.O., "The Modern Law of Treaties", Oceana, 1914;Africa and the Development of International Law, Leiden, 1972, 260 pp; New Horizons in International Law, Sijthoff and Nordoff, 1979, 260 pp; Nwogugu E.l., The Legal
Problems of Foreign Investment in Developing Countries, Manchester
University Press, 1965; Chukwurah, The Settlement of Boundary Disputes in
International Law, London, 1967; Eze O.C., The Legal Status of Foreign
Investments in the East African Common Market, Leiden, Sijthoff, 1975, 353
pp, Human Rights in Africa, St. Martin's Press, 1983; EZEJIOFOR, G.O.,
Protection of Human Rights Under the Law, Butterworths, 1964; IJ ALAYE
D.A., The Extension of Corporate Personality in International Law, Dobies
Ferry, Oceana/Sijthoff, 1978, 354 pp; OKEKE C.N., The Expansion of New
Subjects of Contemporary International Law Through Their Treaty-Making
Capacity, Rotterdam University Press, 1973, 244 pp; Controversial Subjects
of Contemporary International Law, Rotterdam University Press, 1974, 234
pp; OKOYE F.C., International Law and the New African States, London,
Sweet & Maxwell, 1972, 225 pp; OSAKWE C.O., The Participation of the
Soviet Union in Universal International Organisations, Leyden/Sijthoff, 1972,
194 pp; UMOZURIKE U.O., Self-Determination in International Law,
Hamden, Conn. Archon 1972, 324 pp; Neo-Colonialism and International
Law, Nwamife Publishers, 1979, 173 pp; OSIEKE, Ebere, Constitutional Law
and Practice in the International Labour Organisation (Forthcoming, to be
published by Sijthoff); UDOKAN 0., Succession of New States to International Treaties, Doblcs/Oceana 1972; Okolie, C.C., Legal Aspects of the
International Transfer of Technology to Developing Countries, New York,
Praeger 1975, 187 pp. International Law Perspective of the developing
countries, NOK Publishers, 1978, 369 pp; SAGAY, Itsejuwa, The Legal
Aspects of the Namibian Dispute, University of Ife Press, 1975; 402 pp;
Racial Discrimination in International Law, University of Ife Press, 1981, 175
pp, ESIEMOKHAI 0., The Organisation of African Unity and the Council
of Europe, (Unpublished Ph.D. Thesis), University of Cologne, 1971.

political scientists and many other curious readers.
My fascination with international law dates back to 1964, about
twenty years ago, as an undergraduate law student o~ Kiev ~t~te
University in Ukraine Republic of the Union of Soviet Socialist
Republics. The interest became a practical reality fiv~ ye~s after _on
graduation when I set out on an arduous but certamly mteresting
journey of doing a doctorate in the ~eld in the N_~therlands. T~en
came 1974 when I became involved with the teachmg of the subJect
at the University of Nigeria, Enugu Campus.
The present book represents the result of my endeavour and
involvement till date, in both the teaching and research of the
subject. Our decision to embark on this work was borne out of a
·
number of considerations.
Firstly, with the accession to independence of the "new" states
of Africa and Asia, of which Nigeria is one, there has been a de~and
that international law be adapted to meet the new needs of mternational society, considering the various legal traditions and ~t~r
state rules from the various parts of the world. If in the early sixties
the concept of Nigerian international law might have been dis~is~e~
as untimely, this view would seem to be untenable tod~y, as Ntge~a s
attitudes in numerous aspects of the world questions are bemg
collated and crystallized into principles of jurisprudential concepts.
Secondly, Nigeria is increasingly getting involved in a. wide _range
of international activities particularly as it concerns the liberation of
the remaining oppressed people of the African continent. Th~dly,
the appreciation, awareness and interest of Nigerians in international
legal problems is increasing at an encouraging rate.
Fourthly, although there is a spate of literature, _as has ~een
indicated by Nigerians on the multifarious aspects of mternatlonal
law, nevertheless, there is no concise work yet known to us, no
matter how general which is put together to cover a number of
topics and can serv'e as a ready reference material_ p~icularly_ to
students and practitioners on the subject. Fif~h~y, N_Ige~~ today ~s ~
member of well over two dozen powerful polihca_l, JUdicial, ~d~mi
strative as well as economic international and regional organisations
of the world. 5 Twenty-four years after independence, it is necessary
5

Some of these institutions include the OAU, UNO, ECA, UNCTAD, ICAO,
ILO, FAO, UNESCO, WHO, UPU, ITU, WMCO, UM~, UNID<;>, OP~C,
ECOWAS, ADB, ACP-EEC, ICJC, ILC, Lake Chad Basm Aut~o_no/, River
Niger Commission, OAU Commission for Mediation, Con~atlon and
Arbitration, International Centre for Settlement of Investment DISputes, etc.

iv

to evaluate Nigeria's strategies and aspirations in these institutions.
The present book examines Nigeria's theory and practice of international law. In doing so, we have endeavoured to analyse in as
simple a manner as possible some of the controversial and topical
areas of international law against the general background of the
theory and practice of these areas of law in Nigeria. Accordingly,
the book is structured into fifteen chapters covering a wide range of
carefully selected questions of international law which we consider
very important at the present time.
Chapter one deals mainly with the general attitude towards international law. Chapter two is on the evolution and growth of Nigeria's
practice of international law. Chapter three treats the question of the
legal status of Federal States and their component states in International law with particular reference to the Nigerian Federation.
Chapter four discusses Jurisdictional Immunity while Chapter five
describes nationality and citizenship law. Chapter six is on Law of
Aliens. Chapter seven examines Extradition in Nigerian Law. Chapters
eight, nine and ten deal with Law of Organisations with emphasis on
Nigeria's aims, participation and attitudes in the selected organisations. Chapter eleven is on Law of Treaties of Federal States and
Chapter twelve analyses the basis of the treaty-making capacity of
international organisations. Chapter thirteen is on the Law of the Sea
while Chapter fourteen is on Civil Wars. The fifteenth chapter
examines International Law in Legal Education in Nigeria.
It is hoped that all those> interested in the disse ...lination and
development of international law in Nigeria, be they academics,
government officials, legal or "business" practitioners or politicians
and, above all, students of international law, will f'md the present
study useful towards a better understanding and appreciation of the
Theory and Practice of International Law in Nigeria.

C. NWACHUKWU OKEKE

ENUGU, NIGERIA
1985
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GENERAL ATTITUDE TOWARDS INTERNATIONAL LAW
INTRODUCTION:

The general attitude of both students of international law and
laymen towards international law is usually the same. It is often a
reaction of scepticism. When first a mention of international law is
made, a feeling of doubt as to its usefulness arises in the minds of
many people. Then comes the question whether it is really law or
just should be classified in the realm of ethics rather than law. The
central point of argument on this question had always been centred
basically on the vexed issue of the binding nature of the rules of
international law. 1
While we do not intend to delve into the details of the arguments
of both jurists and legal philosophers on this matter right from the
time of Grotius, Hobbes, Puffendoff and others to present time, it
is submitted that the dominant view is that international law is really
law from all considerations.
Indeed, the whole of the third world countries today as well as
socialist countries led by the Soviet Union, have recognised and
expressed their confidence in international law. They no more
express pessimistic views of international law. However, the new
states declare that they reject all the provisions relating to colonial
seizures, colonial dominations and racial inequality, the doctrine of
acquired rights, unequal treaties, the western doctrine of succession
to international treaties, provisions concerning responsibility for
harm caused to aliens, protection of foreign citizens and others.
The above position was even made clearer by Anand when he said:
"This does not, however, mean that the "new" Afro-Asian countries
are not prepared to accept the whole body of present international
law. International law has in fact come to be accepted by these
countries except where it is still found to support past colonial rights
1

For a detailed analysis of various schools of thought on whether international
law is law, see Michael Akehurst: A Modern Introduction to International
Law, Third Edition, London 1978, pp. 9-18; See, also, D.J. Haris: Cases and
Materials in International Law.
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or is clearly inequitable by the present standards of civilizations".

2

The above view seems to perfectly agree with that of the countries
of socialist countries. 3
Nigeria's attitude to international law, agrees with the views of
Anand stated above. Its main concern with international law has
been eloquently and succinctly put by Professor I.E. Sagay thus:
"The basic object of international law in the southern African
situation has consistently and relentlessly been the afflrmation of
fundamental human rights, the dignity and worth of the human
4
person and the equal rights of men and women of all communities"

Further he stated:
"In contributing towards the solution of the problems of the
Southern African situation, international law has forged and used
three important instruments, namely. (1) the principle of selfdetermination (2) the principle of the legitimacy of liberation
struggles and (3) the principle of the illegality of racial discriminations". 5

According to Sagay, the difficulty of studying and observing international law in its proper context is that unlike municipal law which
deals with situations with which the reader or even the ordinary
citizen is familiar in his every day life, international law deals with
issues which are remote from peoples including the very enlightened
in many societies.b
It is submitted that it is no more in doubt whether international
law is law or whether it satisfies the important element of law which
is its binding character. Indeed, these questions have been given

2

3

See, Anand: Role of the "New" Asian-African countries in the present international legal order", (1962) 56 A.J.I.L. p. 388.
G.l. Iunkin: Theory of International Law, George Allen and Unwin (1974)

adequate answers by jurists of the highest authority and international
reputation. 7 International law is very much law.

MUNICIPAL LAW AND INTERNATIONAL LAW:
The relationship between international law and municipal law is
full of theoretical problems. The international legal literature on the
subject records two main principal theories involved in the debate.
They are the monist and dualist doctrines.
(a)

Dualism:

The protagonists of the dualist doctrine try to point out the
essential difference between international law and municipal law.
They make the point that the two systems differ in both their
contents and scope. Essentially they regulate different subject
matters.
While international law is law which essentially regulates the
relationship between states, municipal law applies within the territory of a state and regulates the relations of its citizens with each
other and with the executive. According to this point of view
neither legal order has the power to create or alter the rules of th~
other. Should there be a conflict between international law and
municipal law, the dualists would hold the view that the courts
should apply municipal law.
Dualism is closely connected with the positivist doctrine of law
which tends to deny the validity of the sources of internationalla~
apart from the practice of states.
(b)

Monism:

The exponents of the monist theory assert the supremacy of international law even within the municipal sphere. One of the most
forceful supporters of this doctrine is Sir Hersh Lauterpacht who
holds the view that individuals could also be subjects of international

32.
4

See, J.I.E. Sagay: International Law and the Southern African Situation,
Lecture Series No. 24 of the Nigerian Institute of International Affairs
delivered on 23 Jan., 1978, p. 21. Professor Sagay is currently the Dean of

5

6

Law at the University of Benin, Nigeria.
Sagay, op. cit. p. 3.
See, Sagay, op. cit. p. 1.

7

See, Oppenheim, International Law Vol 1 Eighth ed. (1955) Ed. by H.
Lauterpackt pp. 3-"1 5; Michael Akehurst op. cit. Fawcett, The Law of Nations
(1968) pp. 3-5; D.J. Haris, Cases and Materials in International Law, op. cit.

General Attitude Towards /ntema tional Law 5

4 The Theory and Practice of International Law in Nigeria

law. 8 While Hans Kelsen also developed monist principles on the
basis of formal methods of analysis dependent on a theory of knowledge, national law over municipal law, in his view, the question of
"primacy" can only be decided on the basis of considerations which
are not in themselves strictly legal.
In addition to the two main theories discussed above, there are
the monist-naturalist theory as well as the theory of coordination.
(c)

Monist-Naturalist Theory:

This theory resembles Kelsen's in a superficial sense. According to
the theory, the international and municipal legal orders are subordinate to a third legal order, usually postulated in terms of natural
law or "general principles of law" superior to both and capable of
determining their respective spheres.
(d) Theories of Co-ordination:
In modern international law literature one will notice an increasing
number of jurists who wish to escape from the dichotomy of monism
and dualism. In their view, the logical consequences of both theories
is that they conflict with the way in which international and national
organs and coprts behave. Accordingly, Sir Gerald Fitzmaurice,
challenges the premises adopted by monists and dualists that international law and municipal law have a common field of operation.
The two systems do not come into conflict as systems since they
work in different spheres. Each is supreme in its own field. Rousseau
characterises international law as a law of co-ordination which does
not provide for automatic abrogation of internal rules in conflict
with obligations on the international plane. These jurists prefer
practice over theory in this matter.
Apart from the theoretical discussion on the doctrine of monism
and dualism in international law, there has been equal controversy
in international law and practice on the distinction between the
doctrine of incorporation and transformation. 9 What is clear on this
matter is that the practice of states is varied. Some countries adopt
See Hersh Lauterpacht, "Is International Law a part of the law of England?
25 Transactions of the Grotius Society, 51.
9 For a detailed discussion of this subject, see Hohenre1dem, Transformation or
Adoption of International Law and Municipal Law, (1963) 12 I.C.L.O. 58.
8

the incorporation principle while others follow the transformation
principle.
Be it as it may, states generally do not consider themselves obliged
to foll?w one. doctrine. in preference to another. What invariably
determmes wh1ch doctnne a state adopts is the nature and content
of its foreign policy. To this may be added the level of development
of such a country. The hegemony of either international law over
municipal law and vice versa will depend mainly on the local laws of
the given state.
. Thus, in Chung Chi Cheung v. The King, 10 Lord Atkin was of the
~ew that the. body of rules which nations accept will be treated as
mco~orat~d mto the domestic law of England, in so far as they are
not mcons1stent with rules enacted by statutes or fmally declared by
the tribunals. 11 As a matter of practice, English courts have held that
municipal legislation should be interpreted in such a way as to avoid
any possible conflict with internationallawP
Thus in Mortensen v. Peters the court said:

:·n is a

~rite

observation that there is no such thing as a standard of
law extraneous to the domestic law of a Kingdom, to
which appeal may be made. International law, so far as this court is
concerned, is the body of doctrine ... which has been adopted and
made part of the law of Scotland". 13
mt~rnattonal

The principle of law articulated in the above decision derives from
a well-settled rule of international law, namely that a state cannot
plead the provisions of its own law or deficiencies in that law in an
answer to a claim against it for an alleged breach of its obligations
under international law. 14
In the Alabama Claims Arbitration, 15 the United States of
10

(1939) A.C. 160.
See, also West Rand Central Gold Mining Co. v. The King (1905) 2 K.B. 391·
R v. Keyn, (1876) 2 Ex. D. 63, 202-3.
'
12
See, The Parliament Beige (1879) 4 P.D. 129; Sa/oman v. Commissioners of
Custo'!'s and Excise (196 7) 2 Q.B. _116.
13 The VIews expressed in this decision were held by Lord Atkin in Commercial
and Esta~es Co. of Egypt v. Board of Trade (1925) 1 K.B. 271,275.
14
See,. Artlc~e ~7. of. the Vienna Convention on the Law of Treaties 1969, refeJ?Ilg to JUstif1catto~ for failure to perform a treaty. See also, Articles 46, 4 7
lbrd. See also, Certam German Interests in Polish Upper Silesia case, P. C.l.J.
1926, Ser. A No. 7 at p. 22.
15
See, Moore 1 Int. Arb. (1872) 485 at p. 656.
11
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America successfully claimed damages from Great Britain for a
breach of its obligations as a neutral during the American Civil War.
The doctrine of transformation agrees with certain provisions of
the Draft Declaration on Rights and Duties of states prepared by the
International Law Commission in 1949. The said Declaration
enjoined every state signatory to carry out in good faith its obligations arising from treaties and other sources of international law, and
it may not invoke provisions of its Constitution or its laws as an
exercise for failure to perform this duty. 16 Further it provides that
every state has the duty to conduct its relations with other states in
accordance with international law and with the principle that the
sovereignty of each state is subject to the supremacy of international
law.17 By a later resolution of the General Assembly of the United
Nations Organisation; the said Draft was commended "to the continuing attention of member states and jurists of all nations". 18
The supreme law of Nigeria like all countries is its constitution.
Although suspended on the 31st December, 1983,19 it still remains
at least the f"IrSt proper source for determining Nigeria's position on
the subject of relationship between municipal law and international
law. Unlike some African constitutions,::~~ there is no specific provision in the constitution of Nigeria that the municipal laws of the
country will conform with the rules of international law. It was only
with respect to international treaties specifically that the constitution provides for. 21 With just this example, one can suggest that
Nigeria prefers the transformation cloctrine to that of incorporation
in the restricted context of treaties.
Successive heads of Nigerian Government since independence have
made official proclamations, to the effect that Nigeria would respect
its obligations in international law. However, it will become clear to
what extent Nigeria has kept to its promise when we come to discuss
some specific areas of this work in which its adherence to acknow16

17

18
19

:10

21

Article 13.
Article 14.
I.A.O.R. IV, Resolution, A/1251, p. 66.
The Constitution of Nigeria 1979 was suspended on 31st December 1983 as a
result of a military coup that toppled President Aliyu Usman Sliehu Shagari's
administration and brought Major-General Muhammadu Buhari to power.
Article 31 of the Constitution of the Republic of Guinea, 19 55 provides that:
"The Republic of Guinea Law". See also, Article 38 of the Constitution of
Mali.
See, Section 12( I) of the 1979 Constitution of Nigeria.

ledged rules of international law was put to test.
Examples are the controversy over the opening of diplomatic bags
during the wake of currency traffic in 1973, the expulsion of aliens
order of 1983, the cement cases to mention but a few.
Discussing the question of transformation and incorporation
doctrines in the relationship between municipal law and international
law, some Nigerians are of the view that Nigeria is better with the
incorporation principle. According to the supporters of this point of
view, the transformation doctrine is rather too .a mbitious for the
developing countries including Nigeria. They go further to argue that
the doctrine of transformation is not consistent with the status of
statehood or sovereignty in international law. In their view it is
wrong for a nation to promulgate a law in which all its laws play a
secondary role by giving the primary role to international law.
It is our considered view that it could be dangerous to propagate
this type of doctrine. Naturally enough, the new states of Asia,
Africa and Latin America (sometimes referred to as the third world
countries) were afraid to surrender some chunk of their hard won
sovereignty. However, as states grow in their international outlook,
and as they participate in either the creation of new rules of international law or in the re-def"mition of the already existing ones, it
must be borne in mind that the world is now advancing on the
principle of inter-dependence and mutual cooperation. The age of
holding tenaciously to the principle of absolute sovereignty is far
gone. Indeed a state by taking laws to be in conformity with international law is a legitimate exercise of the sovereignty of such a state.
It is suggested that the legal advisers to Nigeria's Ministry of
External Affairs should keep Nigerian law under constant review to
make sure that it does not violate international law.
If a proposed treaty such as the treaty of Economic Community
of West African States (ECOWAS) was being negotiated it would be
likely to necessitate changes in Nigerian law, or when the treaty on
the regime of the sea has been negotiated, the requisite legislation
should be pressed before such treaties are satisfied. By so doing,
Nigeria may never be accused of committing a breach or violation no
matter how temporary, of its treaty and other international obligations. It is submitted with respect that the idea that the doctrine of
transformation is rather too ambitious for the developing countries
is, to say the least, backward and does not take into consideration
the stage of development of international relations as a whole.
Both in theory and in practice, international law does not, as it
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were, ignore municipal law. Indeed in many instances, municipal law
may be used as evidence of international custom or of general
principles of law both of which are sources of international law.
There are in addition certain questions that cannot be decided by
international law which are invariably left for municipal law. For
example, to determine whether a person is a national of a state, international law will necessarily have a look at the local law of Nigeria
to determine the question.
22
Considering the decisions in Alabama, claims Arbitration, the
Free Zones case, 23 Mortensen,~ and the relevant25provisions of the
Draft Declaration on Rights and Duties, of states, as well as other
numerous decisions not discussed here, supported by the writings of
some highly qualified publicists, it may be asserted that the general
rule of international law is that a state cannot plead a rule or gap in
its own municipal law as a defence to a claim based on international
law. As one writer has suggested,z it is often true that a treaty or
other rule of international law imposes an obligation on states to
enact a particular rule as part of their own municipal law.
It is usual to observe clear provisions in the constitutions of some
federal states on the relationship between international law and
municipal law within the federal state. However, in some federal
constitutions, such provisions are either not there at all, or are
vaguely referred to. The 1963 and 1979 Constitutions of Nigeria
contain references to Nigeria's adherence to international law. But
those references are rather very vague. The usefulness of clear constitutional provisions in this regard is to .enable the judges carry out
their functions effectively when matters before them touch on issues
or matters which involve conflicts between international law and
municipal law.
In such a situation, for the judges to interprete the relevant laws
properly, the constitutional provisions on the relationship between
the two systems of law could be most useful.
Controversy could arise in respect of some norms of international
law before domestic courts in any of the component states. A ready

example i~ in th~ area ~f treaty relations, which covers a good area of
tht states .rel~tions w1th foreign subjects of international law The
re .evant pnnclples of law in resolving disagreements that may arl .
~lS area are surely ~ternat~onallaw principles. The same can bes:ai~
~ resp~ct of questu~ns of ~munity of a diplomat or the sovereign
nnmumty of a soveretgn entity.
RAt ~~ast ;mee examples of constitutions, that Of Greece Federal
epu c o G~~any and United States of America, contain rather
~ery cle~ proVlSlons on the relationship between municipal law and
~te~atlo~al law. 'f?e 197 ~ Greek constitution contains provisions
s OWJ?g . e place mternational law ought to occupy in modern
constitutions. The constitution provides as follows:
"The

gener~y ac~epted

rules of international law (i.e. rules of
law} as well as international conventions
rom e tune th~y are sanctioned according to each one's own
terms? shall be an mtegral part of internal Greek law, and the shall
prevail over any contrary provision of law ..."2'
y
~usto~ary ~ternatiOnal

The Constitution of the Federal Republic of Germany provides:
f,"The

general rules of public international law are an integral part of
law. Th~y shall take precedence over the laws and shall
create nghts and duties for the inhabitants of the f, d al
terntory". 28
e er
~deral
due~tly

The United States of America Constitution provides:
"The ~onstitution, and the Laws of the United States which shall be
made m pursuance thereof; and all Treaties made or which shall b
the
supreme
'
th Law of the Land
. ; .and t h e Judges in every
state shall bee
bound
ereby • and anything m the Constitution or Laws of an
state to the contrary notwithstanding". 29
y

~; See, Arti~le 28( 1) of the 197 5 Greek Constitution.
!~! t~~lects of the Constitution of the Federal Republic of Germany

29
22

Op. cit.

(1932) P.C.I.J. Series A/B Case No. 46, p. 167.
~ (1906) 8. F. (JC) 93.
25 Prepared by the International Law Commission in 1949.
z See, Michael Akehurst, A Modem Introduction to International Law. Third
Edition, London, 1978, p. 48.
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lC e
, . ause 2 ~f .the. United States Constitution. In the United State~
eaty pra~tlce, the. distmction is often made between self-executin and non- .
self-exec'lltmg treaties. For more insight on constitutional provis' g
th
relationship between international law a'nd
. .
Ions on e
stitutions of Nations, 3rd ed. 1968, Vol. III. muruClpal law, see, Peasles: Con-
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ATI'ITUDE ON SUCCESSION QUESTIONS GENERALLY:

wi ~he ~~w express~? ~ the above article is that a new state starts
tre~t a ri ~:an slate . m .respect of the multilateral and bilateral
.
y .g
and obligations of its predecessor except ~or th
concernmg bound
d th
. .
ose
slate" rule
ld~ an o ~r te~tonal regimes for which a "clean
.
wou
e too dtsrupttve. 32 A new independent and
develop~g .country. like Nigeria may take up its predecessor's rights
obliga~ons subJect to the exceptions mentioned above for which
w~ s~~~p;~~n~~ be ~b~ed. ~onse~ue~tly, Nigeria in her declaration
~p o . sue obligations which in her considered
view ar
.
with po~t~!~l~:~ ~~a~~fc~terest. This position certainly is consistent

Successive Nigerian Governments from independence till date have
shown positive attidue towards questions of succession generally.
For example, on attainment of independence various questions of
succession as they affect, for example, treaties, international claims,
territorial claims, public property, private property and nationality
issues arose. The Federal Government of Nigeria made the following
declaration which was not only communicated to the Government of
Great Britain but also to other foreign powers:

:f:d

all obligations and responsibilities of the Government of the
United Kingdom which arise from any valid international
instruments shall henceforth in so far as such instruments may
be held to have application to Nigeria, be assumed ,bY the
Government of the Federation;
(ii) that rights and benefits henceforth enjoyed by the Government
of the United Kingdom in virtue of the application of any such
international instrument to Nigeria shall henceforth be enjoyed
by the Government of the Federation of Nigeria. 30
(i)

The above statement is self-explanatory and does not call for
further explanations. Happy enough, subsequent Heads of State of
Nigeria after the collapse of the first civilian administration,
including all the military Heads of State had kept to the above pronouncement almost to the letter. It is submitted that the practice of
Nigeria in respect of succession to treaty obligations appears to fall
in line with the customary international law practice as reflected in
the Draft Articles of the International Law Commission on State
Succession to Treaties. The Draft provides as follows:
"A newly independent state is not bound to maintain in force, or to
become a party to, any treaty by reason only of the fact that at the
date of the success~on of states the "treaty was in force in respect of
the territory to which the succession of states relates" .31
30
31

See, United Nations Treaty Series, 1961, Vol. 384, at pp. 207-210.
See, Article 15, Draft Articles on Succession of States in Respect of Treaties,
Y.B.I.L.C., 1974, Vol. II, p. 174; For State Succession to Treaties generally
see, McNair, Treaties, Chap. 37, and O'Connell, State Succession in Municipal
and International Law, Vol. II, 1967.
32

See, Articles II and I2 of the Draft Articles.
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CHAPTER 2
THE HISTORICAL OUTLINE OF NIGERIA'S PRACTICE OF
INTERNATIONAL LAW
History acquires meaning and objectivity only when it
estab.liihes a coherent relation between past and future
- Edward Hallet Carr.

1. INTRODUCTION:
In an earlier work, 1 we had adopted the stand that international
legal relations could not be reasonably understood if divorced from
material relationships. International relations are the animating
factors of international law. They provide the factual basis of the
law. 2
The concept of international relations, as we understand it,
includes the interaction between all its participants. 3 This presupposes all the main international legal entities operating in the international arena irrespective of the differences in the extent of their
rights.
Consequently, the study of international law whether as practised
by an individual participant of that legal system, or by a group of
participants within an identifiable region of the world, must be
connected with an examination of international relations of the given
participant or participants within the given period of human history.
This chapter will attempt to inquire into ~igeria's history of the
practice of international law. Nigeria's legal history has been much
associated with the establishment of British colonial rule in the
country.4 This assertion in our view is most debatable. In exploring
this subject, the main thesis that will be canvassed will be that long
before the advent of the British, the various kingdoms of what later
emerged in the international scene as an independent political unit,
1

2
3

4

Okeke, C.N., "Controversial Subjects of Contemporary International Law",
Rotterdam University Press, 1974, p. 217.
Lukashuk, 1.1., "International Law (Summary of Lectures) Kiev, 1968, p. 12.
Okeke, C.N ., op. cit. at p. 217.
Omoniyi Adewoye, "The Legal Profession in Nigeria 1865-1962", Longman,
1982, p.' l.
13
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called Nigeria, were actively involved in the practice and the shaping
of international law relevant to their needs and competence to
regulate their affairs. It must be conceded however, that international law of this era and as practised by the states of Nigerian
Empires cannot be exactly equated to modem international law
created to govern the diplomatic, commercial, military 5 and other
relations of the society of states. The term "international law" may
not have been used, but the idea and essence certainly were the same.
Furthermore, we shall briefly review the trend of Nigeria's foreign
policy as provided in its various Constitutions between 1914 and
1979. Also to be surveyed are the laws which were enacted in
furtherance of the country's future theory and practice of international law.
Sufficient historical evidence abound to show that some kingdoms
of Nigeria had contact with each other and then with other countries
both far and near before the arrival of the British in Nigeria. Prominent among these kingdoms include the so-called Hausa states of
Bomu, Sokoto, Kano, to mention a few. They conducted relations
between themselves on a basis much similar to the Greek City states,
or India, and those of the Roman Empire. What more, there are
records of international relations between modem North-Eastern
states of Nigeria and the region of Segu in modem Mali. 6 In the
south of Nigeria, there is evidence that the Benin Empire had
extensive relations with the Portuguese. 7 During this period, wars
were waged, trades within and across boundaries conducted, ambassadors exchanged, disputes settled, conferences held, and agreements
signed. It is here suggested that these ancient states, conducted their
affairs in a manner and style, not entirely different from those of
modem states today. What may be conceded, however, is that the
5

The historical outline of the Nigerian army has been clearly traced by Achike
0., Professor of Law in his book: "Groundwork of Military Law and Military
Rule in Nigeria", Fourth Dimension Publishers, 1978, p. 6. The point is made
that as a result of numerous tribal or inter-village wars, rules of wars were
developed. Various tribes in Nigeria had comparatively good military organisations. Several encounters between the native soldiers and the British forces
were recorded. The Great Fulani wars, the formidable ljebu Expedition of
1892 and the senatorial Aro Expedition of November 1901 to March 1902
to mention a few, are clearly remembered both in oral traditional and in
books.
6
Basil Davidson, The African Past Chronicles from Antiquity to Modem
Times, 1967, p. 93.
7
Basil Davidson, Ibid., pp. 187-188.
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scop~. of .the activiti~s u-?dertaken by them were limited. Above all,
facilittes m commumcabons between their individual governmental
organs on matters of common interest were hampered. There was
decline in sophistication in statecraft generally.
The realisation of the mutual activities listed would have been
difficult if not impossible without some legal framework. They
developed rules of conduct to guide themselves, which had the force
of "law." It is with the specific illustrations of the nature of relations
that existed among these states that we shall now deal.

2. FOREIGN POLICY, INDUSTRY, DIPWMACY AND WARFARE OF THE HAUSA STATES OF NIGERIA:
The states that made up what was then described as the "Hausa
States" of North-Eastern Nigeria included Sokoto, Kano, Bomu.
These states occupied a vast area of land and exerted tremendous
economic and political power. Sokoto and Bomu states particularly
had borde~ with foreign countries with whom they developed
mu~al re~tlons ~or nearly three centuries in practically every facet
of mtemational life. Kano, though located much in the centre was
by all means the longest single trading centre at the material time. Its
economy was buoyant. The dominant trade was centred on cotton
cloth. C~mtacts wi~h the outside world were established spontaneously
?n a re~tprocal b~ts. Kano, therefore, can be regarded as having great
mdustnal potential in the cloth industry as was aptly described by a
German traveller at the time, Mr. Henry Bath. According to him
:'The great advantage ofKano is that trade and manufacture go hand
m hand. Almost every family has a share in them. There is something
grand about this kind of industry. It spreads to the north as far as
Murauk, Ghat, and even Tripoli (on the coast of the Mediterranean
sea). It spreads to the west not only to Timbuktu, but in some degree
e':en. as far as the shores of the Atlantic, the very inhabitants of
Aigum (on the coast of Mauritania) dressing in the cloth that is
woven and dyed in Kano. It spread to the east all over Bomu". 8
Bomu people ranked high among the adventurous lot of the North of
Nigeria. They travelled far and wide in the conduct of their trade
thereb~ exerting great influence on the people of the present Chad
Republic as well as across the Sahara Desert. Niven, the historian
8

Quoted in Davidson, op. cit.
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had described the nature of the contact thus: "In Sp~ we fmd a
Kanem man at the Court of El Mansour as court P.oet: m 1.271 an
Embassy to Tunis is recorded as having presented a grraffe to Its ruler
from the king of Kanem and the Monster of Bornu. A small but
9
valuable trade grew up across the desert".
•
It will soon be seen, that in the effort to trade. with nearby
countries these states developed indigenou·s art of diplomacy and
foreign ~olicy. They were able to export their cul~e as well as
religious beliefs. Above all, they waged wars when It became yer:f
necessary. What was responsible for this advancement for West Afnca.,
one may ask.
Davidson writes that "(the seventeenth century yeilds two works
of central importance from the school of Timbuktu, .those of
Mahmud Kati and Abderrahman Es-Sa'di. And with the eightee~th
aitd nineteenth centuries the field of surviving African _manuscnp::
in Arabic becomes broader and includes many We.st Afncan lands.
Kotoko of Lake Chad is said to be among ~he most .renow?ed of
the scholars of th~ time who used Arabic scnpt to_ ~nte therr ow~
languages. According to Davidson, none of the~ wntmgs, f!~r~ap~, Is
more interesting for the light it throws on learnmg and sopliistlcatlon
than the diplomatic correspondence of 1813 between Sul~an
Muhammed Bello of Sokoto and his neighbour and opponent, Sheikh
Amin the Muhammed of Bomu in which they argued. th~ case for
and against the holy war of the Fulani. These commumcatlons were
11
contained in letters exchanged between the two leaders.
From the Kano Chronicle, there is precious evidence of the ~tat~s
of the Hausa people that flourished in what is now Northern N~ena
through the middle ages and for lor:tg afterward.s. ~hey are sat~ to
have been conquered by the Fulani at the begmnmg of the nmeteenth century.
.
The eighth Sarkin Kano was Shekkarau (who reigned A.H: 68~706 or A.D. 1290-1307).12 On his inauguration as the Sark~, hiS
men wanted to know how he assessed the people of Kano and wished

9

10

11

12

Niven A Short History of Nigeria, Longman, ( 1965), p. 35 ·
.
David~on, op. cit.• p. 26. The Beni of Benin are tho.ught to have ~sed ~ pictographic form of writing in earlier times but there IS no conclus1v~ eVIdence.
For details of these letters, see: Charles Smith's English ~ran.~la~lon. of the
lnfaq al-Maysun (London 1951); See also Thomas Hodkm: N~genan Perspectives", Oxford, 1960.
As quoted in Davidson, op. cit., p. 84.

to proceed in ruling them. He clearly opted for peaceful resolution of
problems rather than fight. But he was warned on the consequences
of peaceful diplomacy for according to his counsellors, if he sought
to make peace with his people, they will take it to be weakness. The
proper method of diplomacy was considered to be force where an
offer for peace failed. The counsels of his men prevailed throughout
his rule. His reign was for seventeen years.
After his life, there was constant fierce war between Kano and
Gobir for supremacy which was hard to determine until the reign
of Sarkin Dussi Makuri. He nearly entered the city of Gobir through
the fierceness of his attack but had to return to Kano on the
surrender of his opponents. 13 It is clear that during this period, the
use of war for the settlement of disputes was accepted as legal just
as was the case in other parts at the time. Perhaps enlightened
opinion would suggest that it should not have been so. But this
implies no defect in the method and structure of the laws of war,
but simply in its content, which is capable of development and
~e.

LThere is evidence also that in the field of diplomacy, rulers of the
period exchanged diplomatic notes. Tarikh El-Fetash narrated how in
AflL 913 the Songhay Emperor, Askia Muhammed, made restitution
to three poor scholars who had suffered persecution by Chi Ali, a
privious and despotic ruler. Having received servants and cattle from
Askia, these men asked for a safe-conduct for all the cities of the
empire to which he agreed. His secretary wrote a note under his
dictation commanding all whom it may concern to respect and
protect the three scholars. He further authorised the scholars and
their descendants to marry any women they may wish throughout
his empire, from the Kanta to the Sibiridugu.14 Leaders of both
states accorded full respect to matters affecting their interests on the
basis of reciprocity.
Muhammed Al-Hajj , the Sudanese Vice-Chancellor of the University of Omdurman·, who was formerly at the Bayero University
Kano, stated that diplomatic relations between Kanem-Bomo and
other Muslim States in North Africa and Middle East, date back to
the 11th century. Dunama, the successor to Humai B. Selema frrst
Kanem ruler, performed the pilgrimage to the Holy Land twice and it
13
14

Davidson, op. cit.
That is from modern North-Eastern Nigeria to the region of Segu in modern
Mali. For details, see, Davidson, op. cit., at pp. 92-94.

The Historical Oudine ofNigeria 'r Practice of International Law 19

18 The Theory and Practice of Intemlltional Law in Nigeria

became customary for ·Kanem-Borno rulers until the dynasty fell in
the 19th century. In a visit to the Turkish archives in Istanbul in
1966, al-Hajj recovered diplomatic exchanges in Arabic betwe~n the
Ottomann Sultan Murad III and Mai Idris Aloma of Borno m the
16th century. Also, diplomatic notes between Uthman B. Idris
Sultan of Borno to Barqug, the Manluk ·Sultan of Egypt
15
was received i.a Cairo in 794 A.H. (1391-2 A.D.)

3. THE EMPIRES OF BENIN AND OYO OF SOUTHERN
NIGERIA:
Like other states in early medieval West Africa, the "forest belt"
empire of Benin emerged from the economic and social changes
which an onward-moving iron age b~ught in its train. Many years
ago the Benis came all the way from Egypt to found a more secure
shelter in this part of the world after a short stay in the Sudan and at
Ile-lfe which the Benin people called Uhe.
There were contacts in form of t~ade, social and cultural representations with African countries and beyond. The Portuguese
ranked first among countries outside West Mrica with which Benin
Empire had contacts. The Portuguese are said to have come in
contact with Benin in 1946. 16 There was exchange of ambassadors
between the two states ilS'well as occasional exchange of diplomatic
notes.
The Benin people sent ambassadors to Europe and are known to
have received ambassadors from Portugal. During the reign of O~a
. Esigie of Benin, 17 a Portuguese missionary, John Af~onso d'Aveno
came at least twice to Benin at the instance of the Kmg of Portugal
to try to persuade the Oba to become a christian arguing that
christianity would make his country better.
.
In a reaction to these pressures, Esigie therefore sent one of his
influential Chiefs, Ohen-Okun, the Olokun priest as ambassador _to
the King of Portugal asking him to send priests who _would t~ach him
and his people the faith. An account of the personality of this ambas15
16

17

See, Studies in the history of Pre-colonial Bomo, ed. by Bala Usman and Nur
Alkali, 1983, Northern Nigeria Publishing, Zaria.
See, Davidson, op. cit: The Oyo Kingdom of the Yoruba Land~ had c~n
tacts with the neighbouring countries like Dahomey (now Republic of Benm)
and Gold Coast (now Republic of Ghana).
Beginning in A.D. 1504.

sador was aptly given by Davidson who wrote as follows:
"The ambassador was a man of good speech and natural wisdom.
Great feasts .were held in Portugal in his honour. He was shown
many of the good things of Portugal. He returned to his own land in
a. Port~ ship. When he left, the King of Portugal made him a
gift of nch clothes for himself and his wife and also sent a rich
present to the King of Benin". 18
Th~

items of the presents included a copper stool, coral beads and
·
a big umbrella.
In addition to the presents, the King of Portugal also sent Roman
Catholic missionaries, as well as Portuguese traders who established
~rading fac~ories at Ughotom, the old port of Benin. They traded in
Ivory, Benm cl~~hes,_ ·pepper and other brands of spices as well as
other commodities m the mutual interest of both Kings. Unfortunately, owing to the unhealthy state of the country their commerce soon ceased. 19
For over a century the management of affairs of Benin was carried
-out under different leaders. The Empire of the first period or
dynasty was founded about A.D. 900. The rulers or Kings who were
commo~y· known . as "ogiso" wielded much influence and gained
populanty among Its people. The nearest Kingdom in Nigeria with
~hich the Benis had contact were the Odudua and his party at Ife
m Yorubaland, about the twelfth century of the Christian Era.
Between the two Empires, there were constant exchanges of
ambassadors who were accorded full respects and immunities similar
to ~ose enjoyed by such representatives under the modern rules
of diplomacy.
A good example of an occasion during which an ambassador
was. sent by the Benis to the authorities of a nearby Emprre was
du~g tussle for leadership of Beni Empire after the death of Oba
EVIan. Evian was until his death the administrator of the govern~ent cf the coun~ beca~se of his past services to his people. Before
~ death he n~mmat~d his eldest son Ogiamwen as his successor, but
his people resisted and refused his nomination because there had
18
19

See, D a':"dson, ~P· czt.
· at p. 100.
For an mterestmg account of life in Benin as perceived by the Portuguese
Amb~ador ~o the King of Benin, See, Davidson op. cit. at pp. 187-188. The
letter 1:11 which the account was contained was dated 20 October, 1516.
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been a decision to set up .a republican form of government which
Evian by his action was selfishly trying to alter.
Rather than accept E'!tian's son as their ruler, the people indignantly sent an ambassador to the Oni Odudua, the greatest an~
wisest ruler of Ife asking him to send one of his sons to be therr
ruler. Odudua unfortunately died before he could send one of his
sons to Beni as requested by the people. However, he left strong
orders to his son and successor, Obalufon that Oranmiyan should be
sent there.
Oranmiyan arrived in Benin where he was very well received by
the people. He spent a number of years as the Oba of Ben~.
Suddenly one day, he called a meeting of the ~eople and.voluntanly
renounced his office as the Oba to the surpnse and amazement of
everybody. His reason was that only a child, born, trained and
educated in the arts and mysteries of the land could rule over the
people. Having been married on assumption of duty to a beautiful
Beni lady with whom he had a son, caused his son to be made the
Oba in his place. He saw to it that this wish was carried out before he
fmally returned to Ife.
Furthermore, integrative efforts of the functional type were very
early conceived as a necessity in West African States even before the
colonial period and the partition of Africa. In the 19th century,
particularly during intra-African wars there is sufficient evidence to
illustrate the existence of inter-state organisations for purposes of
defence mainly as well as for socio-economic ends. The most striking
of such inter-state relations was during the war against the imperial
power of Ibadan. A military alliance was formed 'between the states
of Ekiti, Ijesa and Igbomina between 1877 and 1893 for the purpose
of the liquidation of the imperial power of Ibadan. There was also
the Convention signed between the Yoruba States, no doubt with the
participation of other West African States of the time, in which
market places were to be considered as neutral zones in times of war.
This goes to show how West African States accorded the greatest
importance to the distinction between militar.y and civil objectives
and even how during military conflicts there was for these states,
the need to re-affirm socio-economic cooperation. 20
:» See generally, Lt.-Col. Turedu & Dr. Huttel.in Mollidge Mo!lograph, Etudes
Dahomeaunes Vol. 2, 1949; Richard 0. Laruyan: War and Dtplomacy among
the Yoruba in the 19th century (Unpublished thesis); H. Clapperton, loUf!lal
of Second Expedition in the Interior of Africa, London 1829; Ndua~tbe
M.C. Genese du Regroupment Regional en Afrique de /'Quest, (Unpublished
LL. M Thesis, Toulouse University, 1979).
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When the British trading companies frnt arrived in Nigeria, they
found that the country had tremendous political and economic
potentials. In order to be allowed to settle and carry on their
business, they made moves to secure some agreements with some
indigenous chiefs of Nigeria, particularly those of Lagos. These
agreements are often referred to as cession treaties, which we now
propose to examine.

4. INTERNATIONAL AGREEMENTS: CESSION TREATL...S
Any discussion of Nigeria's history in the practice of international
law would be incomplete without a comment on the cession treaties.
The method by which Nigeria was colonized by the British was not
only through conquest as a result of war, but also by means of a
series of treaties through which some chiefs of Nigeria ceded rights to
the British to exercise jurisdiction over the cou.ptry, otherwise
known as cession treaties.
These treaties may, for convenience sake, be grouped into two.
They are:
(a)

Cession treaties for exercise of jurisdiction over Lagos and the
protectorate ; and
(b) Royal Niger Company treaties with the protectorates for the
cession of the entire territory of the protectorate to the
company,
These two types of treaties will be discussed here below in this
order:
The 1861 Cession Treaty for the exercise of Jurisdiction over Lagos
and the Protectorates:
The exercise of jurisdiction by the British Government over Lagos
and the protectorate was through a set of cession treaties concluded
in 1861. The signatories to the treaties were two unequal parties,
namely the representatives of the British Government on the one
hand and the Chiefs and people of Nigeria on the other.
Under the treaty, King Dosumu of Lagos signed on behalf of the
people of Lagos and its environs granting the free possession of Lagos
to the British Queen. The treaty provides inter alia:
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"I, Dosumu, do with the consent and advice of my Council, give,
transfer, and by these presents grant and confirm unto the Queen of
Great Britain, her heirs and successors for ever, the port and island
of Lagos, with all the rights, profits, territories and appurtenances
whatsoever thereunto belonging ....... I do also covenant and grant
that the quiet and peaceable, possession thereof shall, with all
possible speed, be freely and effectively delivered to the Queen .of
Great Britain, or such person as her Majesty shall thereunto appomt
for her use in the performance of grant; the inhabitants of the said
island and territories as the Queen's subjects and under her sovereign,
crown, jurisdiction and government, being still suffered to live
there." 21

Limitation of space, however, would not permit a full discussion
of the apparent inequalities of the terms of the entire treaty as borne
out of the provisions of Article 1 of the said treaty. However, one of
the most celebrated cases in which the real issue was the legal effect
of the Treaty of Cession by which Lagos was supposedly ceded to
the British Crown by King Dosumu in 1861 wasAMODU TIJANlv.
SECRETARY, SOUTHERN PROVINCES. 22 This case will be highlighted here.
The facts of the case were simple. The Government of Southern
Nigeria had in November 1913 acquired a certain area of land at
Apapa, Lagos, for public use under the Public Lands Ordinllll:ce,
1903. Amodu Tijani, alias Chief Oluwa, one of the Lagos whitecapped Idejo Chiefs, claimed that the acquired land was his own and
his family's; he therefore demanded full compensation in accordance
with the provisions of the Public Lands Ordinance. The crucial issue
in this case was the legal effect of the Treaty of Cession by which
Lagos was supposedly ceded to the British Crown by King Dosu~u
in 1861. 21 The Chief Counsel for the plaintiff argued that the white21

22

D

Article 1 of the Treaty of Cession, 1861.
(1915), (1921)3 NLR 24, (1921)2 A.C..399 ..The .c~ is regm.:ded as ~e most
celebrated legal action ever to have ansen m N:~gena! ~d mdee.d, m West
Africa. It began ir.. Lagos in 1915 and reached the Judtcial Commtttee of the
Privy Council in 1921.
. .
The Privy Council's decision in the case has often !>een he~d as authontattve
on two particular issues in British Colonial Administration: the eftect of
treaties ceding oversea territories to the British Cr?wn, and. the nature o!
customary land tenures in Africa. For further readmg on ~lS matter, See.
A.E.W. Park, "The Cession of Territory and Private Land R-tghts: A Reconsideration of the Tijani Case: The Nigerian Law Joumat 1, 1, 1964, p. 38.

capped chiefs were not party to the treaty signed by King Dosumu
supposedly ceding Lagos to the British in 1861. The two British
Officials who negotiated the treaty, they contended, noted how the
chiefs protested vigorously against the signing of the treaty, and that
they "disputed the right of the King to alienate their lands which
did not belong to His Majesty, King Dosumu, under the native law
and in fact ... "official pronouncements in Lagos and in London after
1861 were consistent with the view that the white-capped chiefs
were recognized as the owners of the land in Lagos. In an earlier land
matter Oduntan Onisiwo v. Attorney-General, 24 the Supreme Court
of Nigeria had ruled that the plaintiff in that case, a white-capped
chief like Amodu Tijani, be paid full compensation for the land
acquired from him by the government on the basis that he was the
owner of the land.
The argument for the colonial administration was centred around
the Treaty of Cession. It was contended before the Court that the
meaning of the treaty was exactly what it said: namely, that King
Dosumu ceded his territory to the British Crown "freely, fully,
entirely, and absolutely". The white-capped chiefs were dismissed as
no more than "simply part of the machinery of government and in
no sense owners of the soil".
The result of the legal tussle was that the plaintiffs claim was upheld by the Privy Council as a result of which he was given full
compensation for the land acquired by the Nigerian Government. It
was clear from the above decision therefore, that the treaty of
cession did not in any way disturb the traditional rights of the people
to their property. What this implied was that the right of the citizens
to their property was to be fully respected. 25
After the Tijani Case, there was no more doubt about the position
of the British Crown regarding Lagos land or the land in the Protectorate of Nigeria.
A mere change in sovereignty is not to be presumed as meant to
disturb rights of private owners, and the general terms of a Cession
are prima facie to be construed accordingly. This dictum amounted
24
25

(1912)2 NLR 79.
While the Tijani case concerned African rights to land under a colonial
system, another important case, ESHUGBA YI ELEKO v. OFFICER
ADMINISTERING THE GOVERNMENT OF NIGERIA AND ANOTHER,
focusses attention on the liberty of the individual. See, 6 NLR 65, 73; (1931)
A.C. 662.
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to a defmition of the British Crown's title to foreign lands supposedly ceded to the Crown. :z;
Royal Niger Company Treaties with the Protectorates:
The other types of international agreements entered in~o with
the natives in the Protectorate of Nigeria were those w1th the
officials of the Royal Niger Company. The Royal Niger Company
was a formit:able economic organisation of the British people th~t
had much influence in the colonial territories. The Company 1s
known to have entered into so many treaties with specific areas. of
the Protectorate. These territories included those of the basms
of Rivers Niger and Benue, the Lower Niger, Yoruba land.' Delta
States as well as some areas of modern Northern States, parhcul:rrly
the Fulani Empire. 27 A total number of three hundred and siXty
of such treaties were entered between the Company and these
areas. 28 • Specific discussion of these treaties will not detain us here
since they do not differ in content and procedure from the one
earlier discussed.
Evaluation of the Legal Nature of the Treaties:
What remains to be done here is to briefly evaluate the legal nature
of these treaties in international law.
.
It is doubtful if they qualify as treaties at all in the sense of mternational law. Apart from the fact that the Chiefs of the colonial
territories with whom the British representatives dealt were illiterates
and ignorant and therefore could not have reasonably understood the
full implications of the terms of the agreements, they had no
mandate to dispose of the people's property. This has been eloquently made clear in the Tijani decision already discussed.
What more, most of those treaties if not all, were done u~der
threat or use of force, the usual expression to the ~ffect that t~e
treaties were entered into by the ClLefs out of therr own free will
and consent" notwithstanding. It is debatable if such agreements can
:l6

27
28

According to Judge T .O. Elias. The Tijani case has be.come the l?cus classicus
on the whole subject of the nature of Crown ownership of coloruallands. See,
T.O. Elias, Nigerian Land and Custom, London, 1962, p. 18.
See, Hertslet, The Map of Africa by Treaty.
Ibid.
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bind any of the parties in view of the shortcomings referred to above.
Nigeria remained under various types of British administrative
arrangements for a rather long period of time. During this period,
there were a number of constitutions. However, the country's true
posture on matters of international relations were best illustrated in
her post-independence constitutions as she gradually but frrmly
articulated her foreign policy objectives. We shall discuss these
briefly as indicative of Nigeria's extension of its people's attitude to
relations with foreign nations which undoubtedly will be better
appreciated as expressed and carried out by an independent and
sovereign state.

5. INTERNATIONAL LAW AND NIGERIA'S FOREIGN POLICY
CONSTITUTIONAL PROVISIONS:
In order to ascertain the attitude of a given state to international
law, one has to examine closely the state's foreign policy objectives
as expressed or implied within its basic law ~ the constitution.
Although such foreign policy objectives would not necessarily
confrrm the practice of the state on the international plane, they
will closely indicate the manner of behaviour of such a state in
specific situations.
Consequently, Nigeria's practice of international law will be best
found in various provisions of its constit1:1tions as they affect foreign
affairs. Nigeria has had at least eight constitutions at different stages
of its political development between 1914 and 1979 which for convenience sake may be divided into:
(i)
(ii)
29

Pre-Independence Constitutions, and
Post-Independence Constitutions. 29

The Constitutions in question are the Lugard Constitution of 1914 , the
Clifford Constitution of 1922; the Richard Constitution of 1946; the Macpherson Constitution of 1951; the Federation Constitution of 1954; the
Independence Constitution of 1960; the Republican Constitution of 1963
which was in operation until 15th January 1966 when the Civilian Government of Alhaji Abubakar Tafawa Balewa was overthrown by the military and
finally the 1979 Presidential Constitution overthrown four years after by the
Buhari Administration. We do not intend to dwell here upon a detailed discussion of Nigeria's constitutional history as this will be superfulous il'l view
of the numerous materials on the subject. Reference to any particular Constitution will be in passing only. Consequently, the discussion of the relevant

-
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30

31
32

33

provisions of various Nigerian Constitutions as they affect international law
undertaken here will be limited to pre-independence constitutions. The
Nigerian Foreign Policy under the 1979 Constitution has been extensively
explored elsewhere by this author. For details, see, C. Nwachukwu Okeke,
Nigerian Foreign Policy under the constitution of the Federal Republic of
Nigeria 1979, Suffolk University Law Journal, Vol. 5, No.2, 1981, pp. 201212.
M.A. Ajomo, "International Law and Foreign Policy in the Draft Constitution" contained in "Foreign Policy and the Constitution", NIIA Monograph
Series No.4, 1979, p. 53.
Ibid.

Four separate chapters of this work have been devoted to Nigeria's participation in international organisations; treaty-making and treaty-implementation,
the legal position of aliens, and Nigerian civil war.
This fact should not surprise anyone as Nigeria's interest on foreign affairs
until then was conducted by the Colonial Power - Britain.

--

---

--
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According to Professor M.A. J\jomo, no foreign policy of any state
in relation to its constitution can be discussed without an objective
examination of those policies which although are within a state's
sovereign purview yet may nevertheless have international repercussions. 30 There is no doubt that the foreign policy of a state is very
important and forms the basis for measuring a country's contribution
to the peace and concord within the international community. A
state's policy on matters like treaties, international organisations,
national libe~ation struggles, treatment of aliens, economic relations
etc. are all relevant in this regard. 31
Professor Ajomo argues that all previous constitutions up to and
including the independence constitution give little or no comfort in
the treatment of these issues. While we agree with his opinion on this
point, we may go further to state as will be seen later that the latest
which was the 1979 Constitution did not offer much improvement.
However, what is rewarding is that the importance of reflecting our
foreign policy objectives in some of these important areas have not
been left out completely in these constitutions much as one would
have wished that they are substantially covered and spelt out in
them. 32
Out of all the eight constitutions under reference, it was the 1960
Independence Constitution which first contained some general provisions of Nigeria's foreign policy,33 as well as some provisions on
international law. Under the 1960 Constitution, Parliament was
authorised to make laws for Nigeria on any other part thereof with
respect "to matters not included in the legislative lists for the

--

purpose of implementing any treaty, convention or agreement
the Federation, any other country or any arrangement with
or decision of an international organisation of which the Federation
is a member. " 34 According to this provision, the regions were very
much involved in the country's treaty-implementation process. 35 One
consequence of this state of affairs was that no treaty concluded
between Nigeria and a foreign country would be implemented in the
regions of Nigeria without the consent of the Parliament assented to
by the Governor of such a region. Indeed, these regions either
deliberately or by default made incursions into foreign affairs of the
country, particularly in matters such as trade in which independent
agreements were signed with foreign governments on the basis of
equality. 36 Some regions established posts of Agents-General and in
few cases Premiers or even Ministers of some regions made policy
pronouncements imputable to the Federal Government of Nigeria.37
It is important to point out that the 1960 Constitution also contained important provisions on citizenship 38 and fundamental human
rights. 39 Above all, between 1960 and 1963, the Nigerian Government enacted a number of important legislations which were of great
relevance to· the country's outlook and practice in international law.
As a young country desirous of full participation in international
relations, both in political and economic spheres, the Nigerian
Government lost little or no time in enacting laws in these two areas.
These are the Diplomatic Immunities and Privileges Act, 40 the
b~tween

34
35

36
37

38
39
40

See, Section 69 of the 1960 Constitution of the Federal Republic of Nigeria.
The four regions that existed then were the Northern, Western, Eastern and
Mid-Western Regions of Nigeria.
See, Obafemi Awolowo, Thoughts on the Nigerian Constitution, 1960, p.
12~. Ak~yemi, !"oreign Policy and Federalism, 1974, pp. 100-105.
Akmyem1, op. c1t.
See, Sections 7-16.
See, Sections 16-32.
No. 42, 1962. This was to prepare the ground and bring the local law in conformity with the Vienna Convention on Diplomatic Relations done at Vienna
on the 18th of April 1961 and to which· Nigeria acceded some years after.
It came into force on 24th April 1964. In 1963 the Vienna Convention on
Consular Relation was adopted and Nigeria also became a member of that
Convention.
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External Loans Act,41 and the Exchange Control Act. 42
The period between 15th January 1966 and October 1, 1979
became a turning point in Nigeria's political history. A successful
military coup d'etat led by Major KaEluna Nzeogwu overthrew the
Civilian Government of Alhaji Abubakar Tafawa Balewa. The new
Military Government was led by Major-General J .T.U. Aguiyi-lronsi
who on assumption of office in his firs; public proclamation, made
an important statement concerning the Nigerian foreign policy. He
assured the world that Nigeria would continue to honour all treaty
o ligations and financial agreements entered into by the past Civilian
Government. Further, he stated that Nigeria would also honour the
Charters of both the United Nations Organisation and the Organisation of African Unity. 43
Barely six molJ.ths after, the Government of Nigeria changed
hands. Another military coup led by General Yakubu Gowon 44
toppled lronsi in July of the same year.
Just like his predecessor, General Gowon again assured the world
that Nigeria was prepared to honour all her international treaty
obligations and commitments and all fmancial agreements and
obligations entered into by the previous Governments.
The period between 1966 and 197 8 saw a host of laws promultgated by the military administrations in Nigeria in the area of
international law, touching on a number of interesting aspects of
international relations.
In 1966, the Extradition Act was enacted.45 One year after, two
41
42

43

44

45

No . 9, 1962. According to this Act only the Minister of Finance has the
power to raise loans outside Nigeria but he is limited to certain amount.
No. 16, 1962. This Act was intended to control all Nigeria's foreign exchange
transactions. The 1962 Act was amended by the Exchange Control (AntiSabotage) Decree No. 57, 1977 which in turn was later repealed by the
Federal Republic of Nigeria (Certain Consequential Repeals) Act, No. 105,
1979.
Nigeria was one of the founding members of this Organisation. The address
referred to was made by General Ironsi to members of the Diplomatic corps
in Lagos.
General Gowon ruled for thirteen years between January 15th 1966 and July
29th 1975 when he was overthrown by General Murtala Ramat Mohammed.
General Murtala Mohammed was killed in an abortive coup led by Col. Dimka
on 13th January 1976 barely six months after he came to power. At his
death, General Obasanjo succeeded him until October 1, 1979 when he
handed over power to President Shehu Shagari under the 1979 Constitution.
No. 87, 1966. This Act has been fully discussed. It repealed all former
Statutes on the subject.

The Historical Outline of Nigeria's Practice of International Law 29

enactments were recorded namely, the International Centre for
Settlement of Investments Disputes (Enforcement of Awards) Act,-w;
and the Territorial Waters Act. 47 The Immigration (Special Provision)
Act was promulgated in 1969.48
Between 1970 and 197 4 the following other laws were enacted,
namely, the External Loans (Rehabilitation, Reconstruction and
Development) Act, 49 the Fisheries Act, !I) the Nigerian Institute of
Internation~Affairs Act, 51 the Diplomatic and Privileges (Amendment) Act: ~.: Others are the Exchange Control (Anti-Sabotage)
Act, 51 the Nigerian Enterprises Promotion Act,~ the Trade (EEC
References Under Lome Convention) Act 55 and the Exclusive
Economic Zone Act. 91

CONCLUSION:
From the foregoing, it is clear that the notion of international law
in Nigeria long pre-dated the advent of the British to Nigeria. In the

relations between the various kingdoms that made up Nigeria and
themselves and the nation outside Nigeria, various activities in the
sphere of diplomacy, culture, treaties, trade, war to mention but a
few, were recorded. These relationships would have been impossible
had there been no rules to regulate them. Thus, the origin of what is
today recognized as the Nigerian Army is traceable to the diverse
local forces raised in the second half of the 19th century. 57 The
customary practice of war whereby a defeated force was taken
captive by the victor, or whereby the overrun and conquered
territories were annexed conformed with the practice of war elsewhere in the world during the period under discussion.
46

No. 49, 1967.
No. 5, 1967. The Act extended the territorial waters from three nautical
m~es . to twe~ve .nautical miles. In 1971, this Act was amended extending
N~genan Temtonal Waters to thirty nautical miles. No . 38, 197.
48
No. 33, 1969.
49
No. 38, 1970.
50
No. 30, 1971.
51
No. 35, 1971.
52
No. 4, 1974.
51
No. 57, 1977.
s. No.3, 1977.
55
No. 47, 1976.
91
No. 28, 1978 . .
57
Achike, 0., op. cit. p. 6.
47
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Needless to mention that the norms of the law of diplomacy
though on ad hoc basis, were fully applied and respected. The
principle of diplomatic immunity of envoys was accorded recognition.
It is conceded that the norms of international law which guided
these activities of the kingdoms at the time could have been primitive
and undeveloped when compared with the modem sophisticated
rules, nevertheless, they served their purpose at the time. Indeed, the
trend and spirit were not lost in the future efforts of Nigeria in international relations on her attainment of independence as have been
evidenced by the numerous laws passed by the successive governments of the country in the field of international law.

CHAPTER 3
THE LEGAL STATUS OF THE NIGERIAN FEDERATION
AND ITS COMPONENT STATES 1
I.

INTRODUCTION

In this chapter we shall study the status of the Federation of
Nigeria and its component nineteen states in international law. The
content of the personality of an entity is not vested by international
law but by the facts of international life. The scope of the personality
and its content is an entirely different matter. There is no uniformly
accepted status of Federal Unions in international law. As will be
shown, every particular Federation makes its own constitutional
arrangements as it pleases endowing its component Federal Unions
with whatever rights and corresponding duties as it considers
necessary for the purposes of conducting activities on the international plane.
What appears to be clear, however, is that the Central Government
of a Federation is universally acknowledged as the Chief Spokesman
of the Federal State in international law. This position notwithstanding, it will be shown that because of the nature and origin of
the Nigerian Federation, sometimes problems have arisen with regard
to some activities and pronouncements of some of its component
states on the international plane which occasionally appeared embarrassing to the Central Government. Unfortunately, none of the
constitutions of the country from independence till 1979 was able
to completely resolve these conflicts. It has been argued that the
obvious explanation for this failure stemed from the divergent
1

There is need to define the terms that will be used here. The terms "Federal
State" and "Federal Union" will be used interchangeably and in a broad sense
to cover all constitutional sub-divisions of a state and component entities of
a constitutional union or association. "Treaty" will be used in the widest
possible sense as covering all international agreements between states and
other subjects of international law, in accordance with the original concept of
the International Law Commission, Draft Articles on the Law of Treaties,
ILC YB at 161-162 (19 62/11 ). "Constitution" will be used in its formal
sense, of a written one. Such a constitution makes it easier for a foreign state
to determine whether the prospective other party possesses a capacity to
conclude the treaty or not.
31
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interests and incompatibilities of its people.
In order therefore to appreciate fully the proper position of the
legal status of the Nigerian Federation and its component states in
international law, it is important to adopt a comparative approach to
the question making reference to the examples of some selected
Federations for illustrations. Accordingly, it is proposed to divide
our inquiry into the following paragraphs:
( 1) The theoretical aspects of the international personality of a
Federal State.
(2 ) The theoretical aspects of the international personality of the
component units of a federation;
(3) A survey of relevant characteristics of selected federal constitutions with a view to establishing the degree of their separate
participation in international relations;
(4) The experience of the Nigerian Federation and its component
states since independence.

2. THE THEORETICAL ASPECI'S OF THE INTERNATIONAL
PERSONALITY OF A FEDERAL STATE:
The State as a person of international law should possess the
following qualifications: (a) a permanent population; (b) a defmed
territory; (c) government; and (d) capacity to enter into relations
with other states. 2 Only states can constitute to the formation of
international law as an objective body of rules - states as international entities which are territorially identifiable. This is so because
the fulfilment of this latter requirement makes them the principal
objects and creators of such rules. Thus it has been pointed out that
in the international system, the principal though not the only
subjects of international law are the sovereign independent states. 3
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But the international community is not a stationary phenomenon
devoid of any sort of development. It changes just like every other
community. The laws regulating activities within it also continue to
develop as the international community continues to grow day by
day, so the problems facing it get more and more complicated. This
persistent development in various fields renders it necessary to seek
the solution of many international problems outside the exclusive
field of the community of sovereign and independent states. It
became essential to equip this community with additional machinery
in order to regulate its multifarious and difficult tasks.
One of the well-known methods apart from others4 which states
adopted to solve some of their divergent political and economic
problems is by setting up Federal States. It is not necessary fop. our
purposes to devote time to an exhaustive inquiry into the defmition
of what a federal state is. It will suffice to say that a federal state is
a union of several states which have organs of their own and are
invested with certain powers, not only over the member states, but
also over their citizens.
However, it is possible to distinguish between two types of federal
states, namely those formed out of already existing independent
sovereign states by means of an international treaty and those
created out of former colonial self-governing countries by the
Colonial Powers. In respect of the first type of federal states, such
states agree under treaty to transfer control over certain functions of
government to a central federal authority. This central federal
authority from then onwards is alone competent to deal with these
particular transferred functions. At the same time, the component
states retain their sovereignty in all other matters except those
entrusted in the care of the central federal authority.
In respect of the second class of federal states, to which Nigeria
4

2

See, Article 1, Montevideo Convention on Rights And Duties of States 1933.
The Convention was adopted by the 7th International Conference of
American States. Fifteen Latin American States and the United States are
parties to it. The Convention is commonly accepted as reflecting, in general
terms, the requirements of statehood at customary international law. The
term "state" may, however, be given a different meaning for the purposes of
a particular treaty. On its meaning in the United Nations Charter, see Higgins,
The Development of International Law through the Political Organs of the
United Nations, 1963, pp. 11-57.
3
Okeke, C.N. op. cit. at p. 36.

In the history of international relations there was a time when there were

"states in real union" or "states in permanent union". These governmental
formations had their usefulne'ss at their time. They are no more. The same
may be said of confederated states. At the moment, there is no union of confederated states. The last confederation in existence - the Republic of
Central America - which comprised the three fully sovereign states of
Honduras, Nicaraqua and San-salvador was established in 1895 and was
dissolved three years later in 1898. Notable historic confederations are those
of Netherlands from 1579-1795; the United States of America from 17781787; Germany· from 1815-1866; Switzerland from 1291-1798 and from
1815-1848; and the confederation of the Rhine from 1806-1815.
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belongs, there is no coalescence of previously separate independent
and sovereign states, but the splitting up of an existing unit into
separate parts which however remain related under a federal system.
The federal state of Nigeria is based on an accepted constitution in
which the division of powers between the federation and the states is
laid down clearly by the constitution which is written. In case of
controversy between the members of the federation concerning any
of the provisions of the constitution the decision lies with a federal
court of law.
Under the Federal Constitution of Nigeria 1979, Nigeria is one
indivisible and indissoluble Sovereign State 5 which shall be a Federation6 consisting of states 7 and a Federal Capital Territory. 8
As has been pointed out, the known practice in all world federations is the assignment of external affairs to the all-inclusive government. 9 It is rational that this should be so in order to make it
possible for a federal state to maintain a single external identity, and
minimize the chances of its constituent units competing among
themselves externally. There is also the principle that "what concerns
the nation
a whole should be placed under the control of the
central government". 1° Certainly this type of practice carries with it
a number of basic problems, most important of which include the
proces of decision-making that result in the external or foreign policy
of a federation; the way foreign policy is conducted; the problem of
matching treaty - making powers with treaty-implementation
powers so that international treaties properly entered into can be
made internally effective and operational; the problem of organising
representation abroad. 11
In concluding this section it is important to recognize that if any

as

5

Section 2(1)
Section 2(2)
7
Section 3(1) provides that there shall be 19 states in Nigeria, that is to say,
Anambra, Bauchi, Bendel, Benue, Bomo, Cross River, Gongola, Imo, Kaduna,
Kano, Kwara, Lagos, Niger, Ogun, Ondo, Oyo, Plateau, Rivers and Sokoto.
8
Section 261 (1)
9
R.L. Watts, New Federations, Experiments in the Commonwealth, Oxford,
Clarendon Press 1966, pp. 180-182.
10
Ibid. p. 180.
11 For a detailed discussion of these problems, see, Mazi Ray Ofoegbu, "Foreign
Policy and Constitution-Making: The Degrees of Inclusion and Exclusion"
Nigerian Institute of International Affairs Monograph Series No.4, 1979, pp.
30-33.
6
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f~~eration is to prove satisfactory and to last, certain political conditions J?Ust ?e satisfied. It must be fonned with the full consent of
the parties, ?Iven voluntarily. In other words, units desiring to fonn
~emselves mto a ~ederal state must be allowed to do so freely
With?ut an~ ~et or hmdrance, or any pressures, political, economic or
physical (military). These conditions are undoubtedly very vital for
all types of federations, as history has proved that the absence of
~ese elements in _a federation may make all the difference between
Its success and failure as a form of political union which will stand
the test of time. 12
3. THE THEORETICAL ASPECTS OF THE INTERNATIONAL
PERSONALITY OF THE COMPONENT UNITS OF A
FEDERATION
It is still theoretically an unresolved issue whether international
!aw as such accords any ~easure of rights to the individual participatmg ~tates of a . federation to take part directly in international
relations, as subjects of that law. There seem to be two main views
?n. the problem. The. traditionalists hold finnly to the position that
It ~ only the collective federal state which is the subject of international law;_ therefore states which are members of a federation, like
any of the nmeteen states of Nigeria, are not themselves states in the
sense of international law and cannot regard themselves or be
regarded as possessing such rights.
The other point of view is maintained by those who while
refusing _to ~ec?gnize c_omponent states of a federation as having full
pe~nality m mte~ational !aw, nevertheless consider that they may
enjoy_ a ~easure of mternational personality, in so far as the federal
constitutions of such states permit.
Many other complex thP,ories have been advanced in an effort to
supp_ort one or the .other of the above-named positions, but we do
not mt~nd to descn~e all these doctrines and theories or what has
b~n satd ?Y the V?Jlous protagonists to support or disapprove the
vanous po~ts of view. We shall restrict ourselves to a few that are
representative ?f certain ~is~inctive contributions to the main body
of thought. It Is ?ur convt~tmn that a more flexible approach to the
controversy, takmg cogmzance of actual state practice in con12

Okeke, C.N. op. cit., p. 40.
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temporary international life, may give the most. reliable answer. Our
specific aim, therefore, is to seek to estab~sh to wha~ extent
doctrinal and theoretical views on this quest10n agree with what
obtains in practice.
. .
We have set ourselves the strictly juristic task of descnbmg the
international legal status of states which are ~omponent members of
a federation. Are they states within the meaning of international
law? How far in the past have they participated in inte~ation~
relations independently of the federal authority? In order to fmd thiS
out, it becomes important and interesting to devote ~orne sp~ce to
inquire into the treaty-practices of federal states with special reference to their component parts. This area has been chosen both
because treaties lie at. the centre of international legal relations and
because the capacity to enter treaty relations with .other .su~je~ts of
international law is a very important attribute of personality m mternationallaw. This will be looked into in paragraph 4 of the present
section. In this way, it may become easier to see how far federal
constitutions which grant the right of participation in international
relations to their component units, do so as a m~re forma~ity rat~er
than as a reality as a result of the needs of genum~ ~ece~s1t~ of h!e.
In other words,' are such formal constitutional provisions m lme With
what takes place in the practical life of modern times.
Having now considered the elements or characteristics of a federation, the first question which arises, therefore, is wh~ther the component states which are the members of a federatio~ can n~ver
theless be considered as continuing to be separate mternational
persons. Korowicz says that_ a ~ember-state of a fed~ra~ion.does not
enjoy international personality. Whether or not thiS VIe_w lS c?rrect
will be seen in the course of our investigation and consideration of
a number of factors. At the same time, it is worthwhile pointing ~ut
that the traditional concept of international law as regulatmg
relations only between sovereign states is no longer in acc~rdance
with contemporary international conditions, which requrre the
recognition of other entities as playing a significant ~ole in ~ter
national relations, and as enjoying some measure of _mternattonal
personality. The need for recogn~~g this_ state o~ aff~s canno.t be
over-emphasized. If the stark realities of mternation~ hfe requrre a
state to structure itself in such a manner as to enable Its component
13

Marek St. Korowicz, Introduction to International Law, The Hague, 1959, P·
277.

units to participate in some ways in international life without
infringing in the other actor's rights and comforts, it would not
appear to us that there are, in principle, any rules of international
law that will nullify this right, for according to President John F.
Kennedy: 'We must deal with the world as it is and not as it might
have been had the history of the last eighteen years been different'. 14
Component members of a federation are independent with regard
to certain functions of government, but subordinate to a higher
authority with regard to others. States members of a federation can
for many purposes enjoy the rights and owe the duties regularly
connected with international persons. 15 In the words of Professor
Oppenheim, "the member-states of a federation can be international
persons in a degree. 16
They certainly cannot be full subjects of international law with all
the rights and duties regularly connected with international personality. Their position, if any, within this circle is overshadowed by
their federal state, they are part-sovereign states, and a're consequently, international persons for some purpose only." If, of course, the
constitution of a federal state confers completely on the central
federal government the external representation of its memberstates, so that, so far as international relations are concerned, the
member-states do not make an appearance at all, no difficulty arises
as regards the legal position internationally. The member-states
remain autonomous, but only with regard to internal affairs. It will
be certainly a fact that they are not international persons at all so
long as all their external sovereignty is absorbed by the federal
state.
Perhaps it will be useful at this juncture, while still examining the
issue of the degree of statehood of states which are members of a
federation, to refer to the conclusions made by an eminent British
Jurist and former Judge of the International Court of Justice, Sir
Gerald Fitzmaurice on the basis of the pronouncements of the Inter14

15
16

17

John F. Kennedy, American Speech, 1963.
Patrick Ransome, Federation and International Law, contained in: The
Federal Union, edited by M. Charning-Pearce, London, 1945, p. 240.
Oppenheim's International Law, Lauterpacht, Vol. 1, Peace, 8th edition,
1952.
Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of
Justice, British Yearbook of International Law, 1952 and 1953 in each case,
pp. 2-3. For a more detailed expression of the reasoning of the Court in the
Morocco case, see I.C.J. Report, 1952, p. 185.
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national Court of Justice in the Injuries case, o~ th~ question ?f the
international personality of international orgamsatton~, and J? the
Morocco case. Even though his conclus~ons re~ate spe~ifically m ~e
first case to the international personality of mternational orgarusations and in the second to the position of protected states,_ nevertheless they can by analogy, be said to ha~e thrown some ~ght on
the question of the international personality of states ~h1ch are
members of a federation, and in fact, on the whole question of the
subjects of international law.
From the Court's pronouncements, Sir Fitzmau?ce came to the
conclusion that the Court can be regarded as havmg affrrmed the
ge neral propositions:
1. that all states are international persons; but not all international
.
.
persons consist of states;
2. that there are entities which are not fully mdtehpetndtetnthsoovdermel~ny
states but which are nevertheless states, so a s a e o .
be possessed by not fully sovereign entities - th~t m ~act,
statehood is an attribute of any territorial en~ity w~1ch enjoys
some real degree of sovereignty in the international f1eld.

Under the heading pf what he described as 'th~ hall-mark_ of international statehood', Sir Gerald considers that ~e esse~tial factor
that distinguishes international states, even sem1-sovere1gn or Protected States, even States which have placed the whole conduc~ _of
their foreign relations in the hands of another State',.- from entities
that are neither States nor international persons - IS not the mere
fact that these latter entities are not independent, but ~he fact. that
they lack that capacity to enter into trea_ty or o~er mternatio~al
relationships which is possessed by all mte~~tional persons, ~?
eluding international organisations (see the Opm1on of the <::ourt m
the Injuries case) and which all international States possess, ~heth~r
these are fully or only semi-sovereign, and whether the relationsJ:UP
is entered into directly or, through the agency of a thir~ State havmg
the conduct, in part or in whole, of the external relations of a Pro,
th
tected State. 18
We share the views expressed in Sir Geralds statem~nts on e
basic principles underlying international statehood m general.

However, he went on to deny that, normally, international statehood
could be possessed by the component states of a federation, which
meant in effect, denying them international personality. Yet, if it is
agreed that treaty-making capacity constitutes the 'hall-mark' of an
entity qualifying as an international person under international law as Sir Gerald thought - the conclusion would be that states which
are members of a federal union can possess separate international
personality if they are invested with that capacity by the federal
constitution.
If the Court (I.C.J.) in the Moroccan case, affrrmed the principle
that protected semi-sovereign states to retain international personality
- are international persons, although their position within the international community, and their legal relationships to other states
(or international persons as not being states) is governed by special
considerations, 19 it seems that the Court would not in principle
have denied the possibility of such right to states members of a
federation. The requisite personality in an international sense would
be seen to exist if the entity claiming it had in fact entered into
separate association or relationship with other members of the international society, for example, by treaty which, even if concluded by
the federal government, could mark the existence of a self-contained
relationship between itself and the other contracting party, even if,
in case of violation by the component state, the federal state was
held to be jointly responsible with it.
It is the possession and enjoyment of this capacity, with or
without restriction, which distinguishes the state of international law
from the large number of political entities also given that name, and
yet which do not appear to be endowed with such capacity. ::n

4. CONSTITUTIONAL REVIEW: A BRIEF SURVEY OF THE
CONSTITUTIONAL STIPULATIONS OF A NUMBER OF
FEDERAL STATES, WITH AN AIM OF ESTABUSHING
THEIR STAND ON THE ISSUE OF PARTICIPATION IN
INTERNATIONAL RELATIONS BY THEIR MEMBERSTATES:
After the foregoing theoretical discussion of the international legal
19
D

18

Op. cit., p. 2, footnote 2.

I.C.J. Report, 1952, p. 185.
Charles Cheney Hyde, International Law Chiefly As Applied and Interpreted
by the United States, Boston, 1947, 2nd revised ed., pp. 22-23.
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personality of states which are members of a. federation, we ~an
proceed to review the relevant portions of specific federal constitutions and see how far they still correspond to, or to what extent they
have rendered out of date our existing train of thought. For this
purpose, we choose the constitutions of the Federal Repub.lic of
Germany, the Union of Soviet Socialist Republics, the Federation of
Switzerland and the United States of America, and would like to
treat them in that order.

The Federal Republic of Germany
Under the German Constitution as it existed before the First
World War, the member-states retained their competence to send and
receive diplomatic envoys, not only in intercourse with one another
but also with foreign states. 21 Article 32 of the Constitution of the
Republic of Germany, 1949, provides that in so far as the memberstates are competent to legislate, they may, with the approval
of the
22
Federal Government, conclude treaties with foreign states.
In Germany as well as in Switzerland, the member-states of these
two countries have not only the right to conclude treaties between
themselves without the consent of the Federal Central Authority,
but they also retain a right to conclude treaties with foreign states on
matters of common interest between them, the exception being that
such a treaty should not be of a political nature.

The Union of Soviet Socialist Republics
The member-states of the Soviet Socialist Republics (USSR)
Article 45 of the Weimar Constitutions of August 14, 1919. According to
this Article 'The President of the Federation represents the Federation in its
internation~ relations. He concludes alliances and other treaties with foreign
powers in the name of the Federation. He accredits and receives foreign
Ambassadors. Declaration of war and conclusion of peace are effected by
federal law. Alliances and such treaties with foreign states as refer to matters
of federal legislation require the consent of the Reichstag'. Under Article 7 8,
the administration of the relations with foreign states is the business of the
Federation alone but Bavaria was allowed to maintain intercourse with the
Holy See. (Oppetilieimer, The Constitution of the German Republic (1923),
p. 28.
22 Oppenheim's International Law, Lauterpacht, Vol. 1 Peace, 8th ed., 1952,
p. 176.

existed. as separate sovereign states until December 30, 1922, when
the Umon was legally formalized by the signing of the Union Treaty
between the Russian Soviet Federative Socialist Republic, the
Ukranian Soviet Socialist Republic, the Byelorussian Soviet Socialist
Republic and the three republics of the Transcaucasian Federation.
In subsequent years nine more republics acceded to the treaty with
the same rights and obligations as the original members. 2J
In May 1945, the Republics of Ukraine and Byelorussia were
separately invited to the San Francisco Conference. This was in
accordance with the Yalta Conference Agreement of February
1945.:1l Although both these countries are constituent republics of
the Union of Soviet Socialist Republics, they were admitted as
separate original members of the United Nations. Possibly in anticipation of, or preparation for this, the Soviet Union had on
February 1, 1944, adopted an amendment to its constitution by
virtue of which each republic of the Union acquired the right to
enter into direct relations with states, to conclude agreements and
exchange diplomatic representatives with them. 25
Article 13 of its present constitution provides that 'the Union of
Soviet Socialist Republics is a federal state formed on the basis of
voluntary union of equal Soviet Socialist Republics'. The Soviet
Union Republics are sometimes referred to as a special type of
federation with features of a confederation.
Article 18(a) permits each Union Republic to enter into direct
relations with foreign states and to conclude international agreements with them and exchange diplomatic and consular representatives too and Article 18(b) provides that, 'Each Union Republic
has its own Republican military formations'. In the same manner,
Article 60(a) stipulates that: 'The Supreme Soviet of a Union
Republic decides upon the representation of the Union Republic in

21

2J
:M

25

Prof. P.E. Nedbilo and V.A. Vasilenko, Soviet Union Republics as subjects of
International Law, Soviet Yearbook of International Law, 1963, p. 106.
The Yalta Conference took place in February 1945, between the three Heads
of States - of USA, USSR and Great Britain. The Conference is of great
intematio~al significance. Its main task was the definition of all the principles
under which the post-war peace was to be built; and particularly the position
of post-.war Germany. It was here that the decision to occupy Germany by
the arm1es of USA, USSR and Great Britain was taken.
Law of Granting to Union Republics of Authority in the Sphere of Foreign
Relations, see Dobrin in Grotius Society, 30 (1944), pp. 260-283, and
Aufricht in AJIL, 43 (1949), pp. 695-698.
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its international relations'.
The issue of the international personality of the member-states of
the Union of Soviet Socialist Republics remains controversial. Some
writers deny completely the international personality of the Union
Republics and others question strongly the degree of its federalism.
Thus, Professor Rousseau, for example, writes that, 'the structure of
the USSR remains very centralized and the federalism there is
nothing but a facade'. :;r; Others think that the USSR is neither a
confederation nor a federation but merely a unitary state. The
question of international personality of the Union Republics of the
USSR has always aroused wide interest among jurists of both East
and West alike. Much effort has been expended in discussing this
issue among Soviet international lawyers themselves. It may be fair
to look briefly into their reasoning.
It seems that the Soviet legal science is unanimous in the opinion
that the Union Republics are full subjects of international law.
V.M. Koretsky, 1.1. Lukashuk, V.I. Losovski, M.V. Inovski, M.E.
Korostarenko and A.N. Visnik to mention a few among the leading
Soviet international jurists, agree that the Union Republics of the
USSR are full subjeets of international law, whose sovereignty is not
limited. 17 In furtherance of the same point of view, Prof. P.E. Nedhila and V.A. Vasilenko vigorously argued that the Soviet Republics
did not cease to exist as sovereign states after uniting into USSR.
This, they continue to explain, is recorded and guaranteed by the
constitution of the USSR, based on the fundamental principles of
the Treaty of Union in 1922, and the constitutions of the Union
Republics. Their articles recorded all the main attributes and
elements of a sovereign state, territory, population, supreme organs
of power and administration of the republic, budget, etc. 28 Further,
they argue that, 'Unity of sovereignty of the Union State and the
Republics exists in the Soviet Federation in the form of the USSR.
The USSR possesses sovereignty because it is an expression of the
:;r;
17

18

Rousseau, Droit International Public, Paris, 1953, pp137.
V.M. Koretsky, The sovereignty of the Ukranian Soviet Socialist Republic in
the Union of Soviet Socialist Republics; Visnik A.N. Ukranian Soviet Socialist
Republics, 1954, 1.1. Lukashuk, 'On the participation of Soviet Uniol).
Republics in international treaties', Soviet Yearbook of International Law,
1958, 1959, pp. 506-513; M.V. lnovski, Decree; M.K. Korastarenko International Law, Part 1, Kharkov Univ. Press, 1962,99.4748.
Prof. P.E. Nedbilo and B.A. Vasilenko, 'Soviet Union Republics as subjects
of International Law', Soviet Yearbook of International Law, 1963, p. 106.
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sovereignty of the Union Republics. The sovereignty of the USSR
is a result of the sovereign will of the republics; they have created it
and its supreme power by free voluntary and sovereign agreement.
The sovereignty of the USSR, consequently, is based on the
sovereignty of the Union Republics; without the sovereign Republics,
there ·would not be a sovereign Union of Soviet Socialist Republics,
either. 19
We are not here concerned with the sovereignty of states which
are members of a federation as such, but Prof. Nedbilo and
Vasilenko's arguments make it necessary to offer a few remarks. To
argue that the Soviet Union Republics did not cease to exist as fully
sovereign states after uniting into the USSR is begging the question.
Granted that the Union Republics before joining to form the USSR
under the Union Treaty of 1922 were fully sovereign and independent states, which, according to Nedbilo and Vasilenko freely and
voluntarily agreed to give up part of their powers to make the
formation of this Union possible, it is in our view contradictory to
persist in maintaining that the Union Republics even after that still
possess full sovereign status, on the basis of which they can claim full
international personality. It may be correct to assert that the
sovereignty of the USSR is a result of the sovereign will of the Union
Republics. But to agree with Nedbilo and Vasilenko that these
republics still have full sovereignty would be tantamount to agreeing
with the Austinian theory of the indivisibility of sovereignty. After
all, the formation of the USSR federation just like every other
federation, presupposes that the former fully sovereign Union
Republics transferred control over certain functions of government
to a central federal authority, which thereafter alone assumes the
competence to deal with these transferred matters.
In our opinion therefore, the attempt to describe the governmental structure of the USSR as confederation fails. We submit
that the USSR is a federal State with special and peculiar features,
which resulted from the historical situation at the time of its formation. Many would regard it as being in essence a unitary State that
has been given the forms of a federal structure. In any case it is
incorrect to maintain that it is a confederation because, in the first
place, the Union has a common citizenship law which is under the
jurisdiction of the Union's highest organ of State power. In the
19

Ibid, p. 107.
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second place, the Union Republics, practically speaking, do not
enjoy one of the essential attributes of a Confederation - the right
of secession. 30 We, therefore, fmd it difficult to accept that the
federation of the USSR has such a loose nature and organisation
(which it certainly has not) as to permit the assertion that the rights
of the component states forming it are eQual to those which are
.
enjoyed by the member states of a confederation.
The fact cannot be denied that the component states of the Umon
of Soviet Socialist Republics participate in international relations,
particularly the Ukranian and Byelorussian Soviet Socialist Republics. Even then, the participation is not so unlimited as to give the
Soviet Union the legal entitlement to claim for its Union Republics
the position of separate, sovereign and independent subjects of international law. 31

Switzerland
Switzerland is one of the examples of Federal Unions whose
member-states exercise the right to conclude treaties, not only
between themselves, but also with foreign states in regard to certain
specified matters. Article 9 of the Swiss Constitution ~rovi~es
'Exceptionally, the Cantons retain the right to conclude tre~hes with
foreign states concerning matters of public economy, ne1ghbourly
relations and police, provided such treaties contain nothing contrary
to the Confederation or to the rights of other Cantons'.
We may note here, that the authority and sovereignty of the
cantons occupy an important place in the history of the constitu32
tional development of the Swiss State. Thus, Sir J .A.R. Marriot,
30 Even though Article 17 of the Constitution of the Union of Soviet Socialist
Republics reserves the right to every Union Republic to secede fr?m ~e
USSR it is a mere formal stipulation and would be strongly res1sted m
practi~e. Attempts in the past by component units ·of a federation to. secede
have always been considered under the constitutional law of a federatiOn as a
revolutionary act and an act of high treason. This provision in Article 17, is
therefore purely theoretical.
31 See Article 14 of the USSR Constitution, paragraphs (a), (x), (b), (g), (h),
(i}, (v}. It is also necessary to remark that the me~be~hip of the ~epu?lic
of the Ukraine and Byelorussia in the United Nations IS really an hiStoncal
accident brought about by the situation prevalent after the Second World
War.
32 Marriott, Federalism and the Problem of the Small State, 1945, p. 81.
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writes that although the occupation and control of Switzerland
was one of great strategical value to Napoleon, particularly in the
campaign of 1799-1800, Napoleon was quick to perceive that the
Unitary Republic imposed upon Switzerland by the French
doctrinaires was quite incompatible to the traditions of the cantons.
Accordingly, in the act of Mediation of 1803, Napoleon purported to
restore the sovereignty of the cantons - some with their burgher
aristocracies, others with representative democracies; but over all
there was still superimposed a central Government with a Federal
Diet.
The Act of Mediation lapsed on the fall of Napoleon in 1814, but
it formed the basis of the new Federal Act which was approved by
the Powers when by the Treaty of Vienna ( 1815) they guaranteed
the independence and neutrality of Switzerland. The compromise
attempted by the Federal Pact resulted in such acute friction
between the cantons that in 1843 the Sonderbund or League of
Swiss Roman Catholic Cantons, threatened to secede. Civil war broke
out in 1847, but a brief and almost bloodless ca~paign resulted in
the dissolution of the Sonderbund, and the Swiss, freed by the
revolutions of 1848 from all interference on the part of the autocratic powers, carried out a radical revision of the makeshift constitution of 1815.
The constitution adopted in 1848 and extensively amended in
1874 still forms the basis of the Helvetic Confederation. It is at
once truly federal and truly democratic: federal because, within their
respective spheres, the national and cantonal governments are
sovereign: democratic because ultimate sovereignty is vested in the
people who exercise it by means of the Referendum and the Popular
initiative.
According to Article 8 of the constitution, 'The Confederation
alone has the right to declare war and to make peace, as well as to
conclude alliances and treaties, especially customs and commercial
treaties, with foreign states'. There is consequently some possibility
of conflict between this provision and Article 9 (vide supra);33 but
unless the latter is to be nullified entirely, the conclusion must be
that the cantons retain the right under Article 9 to conclude with
33 Article 9 reads: 'Exceptionally, the Cantons retain the right to conclude
treaties with foreign states concerning matters of public economy, neighhourly relations and police provided such treaties contain nothing contrary
to the Confederation or to the rights of other Cantons'.
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foreign states international· agreements of the kind specified in that
article.

5. THE NIGERIAN EXPERIENCE SINCE INDEPENDENCE: AN
EXAMPLE OF A FEDERATION OF THE FORMER coLONIAL SELF-GOVERNING COUNTRIES
The constitutions of federations of the former colonial self-governing countries are undoubtedly different in their nature and context
from those so far considered, perhaps as a result of the conditions
under which they were drawn up. The Federation of Nigeria serves
as a very good example of this class of federations. The creation of
federations after the Second World War pursued in the main, two
objectives:
·
Firstly, to try in every possible way 'to camouflage the fact of
colonial supremacy;
Secondly, to use the federal form of governmental management to
aggravate national incompatibilities with consequent prejudice to
national liberation movements among the indigenous citizens of the
colonies. The essential difference between the federation of Nigeria
and those discussed earlier is that it was more or less superimposed
and did not spring as such from the historic sources and from the
deep-felt needs of the indigenous population. Most of the provisions
of the pre-independence constitutions of Nigeria like the independence one were full of compromises aimed at containing various
interests of the divergent groups of its people on the one side and
that of the metropolitan state on the other hand.
It is a matter of history that before the 1960 Independence
Constitution, Nigeria had the experience of passing through different
types of constitutions at different stages of its political and legal
development. As a fore-runner to the 1960 Independence Constitution, there were a number of constitutional conferences which were
held in London from 1957 and 1960 between the representatives of
the major political parties, 34 on the one hand and the British Government on the other. 35 It was after these series of constitutional conferences that the 1960 Constitution emerged. Typical of all Colonial
34

35

The Action Group, the Northern Peoples Congress, and the National Council
of Nigeria and the Cameroons.
For details, See, T.O. Elias, Nigeria: The Development of Its Laws and Constitutions, British Commonwealth Series, Vol. 14, London, 1967.
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Federations, Britain was guided above all by the aim of strengthening
and ap~ from that, of creating among the people of
N1gena the expectation of a gradual grant of independence from
above, not in the fonn of armed struggle but exclusively by peaceful
means.
In all cases, the colonial federations were completely dependent
on the metropolitan country. Their constitutions never reflected
the will of the people of these colonies, since the great majority of
the indigenous population were virtually without any political rights.
The creato:r:s of these federations either lost sight of some basic
important conditions or did not fmd their articulation of interest.
For example, that there should be a group of communities so united
by blood or creed or language, or by political tradition as to desire
. on their own free will; neither did they make any
' effort to
umon
ensure that there would be as little inequality as possible among the
component units. Although this last desideratum may be a counsel
to perfection, the fulfilment of which has so far eluded all known
federations, yet the possibility exists to minimize inequalities by
various constitutional means.
Instead, the constitutions were drafted and adopted by the governments of the metropolitan countries. In the case of Nigeria, the
i:ildependence constitution became part of an act of the British
Government as it took the fonn of an Order of the Sovereign in
Counci1. 36 Analogically, any change or abolition of the constitution
is effected by the same process.
Having commented above in a rather general manner on the nature
and characteristics of colonial federations of which Nigeria is one it
remains for us to examine the position of the component states' of
the country as it affects international relations under its constitution.
In other words, have the States of Nigeria any right to get involved
in foreign affairs of the country?
Right from independence, Nigeria in recognition of the obvious
divergence of its people in tenns of culture, language, religion, etc.,
had always made some effort in evolving a type of constitutional
system which featured a division of power between two levels of
government. The idea is that neither level is legally subordinate to
the other in the performance of its legislative responsibilities. There
has always been a conscious awareness among its constitution experts
it~ p~sition

36

The Constitution was embodied in the Nigerian Constitution Order in
Council, 1960, as a second schedule to it.
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of the special problems often posed by federalism. One of such
problems is that of political engineering which would involve a
practical effort to reconcile unity with cultural, language and
territorially-based differences aimed at reconciling the problem of
divided authority. Perhaps, we may not do better in articulating this
problem than to reproduce the statement of K.C. Wheare who is an
acknowledged expert in federalism when he said:
"There are at least two important problems confronting the framers
of a federal constitution in respect of the conduct of the foreign
relations of the federation . There is the problem of whether the
power to control foreign relations should be given in its entirety to
the general government or divided between general and regional
governments, more particularly so far as the carrying of treaties into
effect is concerned. And there is the problem of how the power of
the general government in foreign affairs, whatever its content may
be, is to be so controlled that in its exercise the divergent interest of
the component regions in the federation shall be duly safeguarded.37

Of all the federal constitutions of Nigeria, it is that of 1979 that
came closest to clarifying the status of its component states in the
conduct of foreign affairs, apparently in recognition and appreciation
of the problem of divided authority, as well as learning hard lessons
from the failures experienced in the past in this regard in the life and
operation of the previous constitutions.
Thus, in the allocation of legislative powers under the 1979
Constitution, the Federal Exclusive Legislative List as provided in
the Second Schedule Part One, vested in the Central Government the
exclusive power to deal with all matters relating to foreign relations.
These include borrowing of moneys within or outside Nigeria for the
purposes of the Federation or of any state~ 8 -citizenship, naturalization and aliens;39 Currency, coinage and legal tender;40 Customs
and excise duties;41 Defence,42 Deportation of persons who are not
37 K.C. Wheare, Federal Government, Fourth Edition (London: Oxford University Press, 1963, p. 183).
38 Second Schedule Item 7.
39 Ibid. item 10.
40
Ibid. item 14.
41 Ibid. item 15.
42 Ibid. item 16.
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citizens of Nigeria,43 Diplomatic, Consular and Trade representation;44 Export duties;45 Exchange Control;46 External Affairs·47
~xt~adition;48 Fishing and fisheries other than fishing and fisherles
m nvers, lakes, waterways, ponds and other inland waters within
Nigeria;49 Immigration into and emigration from Nigeria; !0 IIW
plementation of treaties relating to matters on this list· 51 Legal
proceedings between Governments of States or between th~ Government of the Federation and Government of any State or any other
autho?ty or person; 52 Maritime shipping and navigation; 51 Passports
and VIsas; 51 Service and execution in a state of the civil and criminal
processes, judgments, decrees, orders and other decisions of any
court of law outside Nigeria or any court of law in Nigeria other than
a court of law established by the House of Assembly of that State· 55
Trade and Commerce. !I
'
From the above list, it is clear that the Constitution adopted a
very broad conception of foreign relations to embrace more than
mere diplomatic contact with the outside world . .Furthermore
sufficient emphasis has been placed on the federal exclusive control
of the country's foreign economic relations. 57 This is a definite step
to stop the old practice whereby the regional governments in the
First and Second Republic could and in fact did send rival economic
missions abroad soliciting for external support and a8sistance. What
43 Ibid. item 17.
44 Ibid. item 18.
45 Ibid. item 22.
46
Ibid. item 24.
47 Ibid. item 25.
48 Ibid. item 26.
49 Ibid. item 28.
50
Ibid. item 29.
51
Ibid. item 30. For a discussion of treaty-making and implementation see
52
Ibid. item 34.
51
Ibid. item 35.
" Ibid. item 41.
55 Ibid. item 56.
!I Ibid. item 61.
57 The Sub-Committee on Economy, Finance and Division of Power at the
drafting stage of the Constitution had suggested that the adoption of an
exclusive legislative list for the Federation should not necessarily exclude
the compon~nt states from executive action in relation to the subjects
covered proVIded that they do so within the regulations, Jaw or policy laid
down by the Central Government. This view was rejected. The adoption of
such a suggestion would have caused more problems.
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CHAPTER 4

more, they set up a network of quasi-international ~elat:ions between
them and foreign governments. 58 The 1979 Constitution therefore
made the Federal Government solely responsible for the c~nduct
of Nigeria's external affairs leaving the component states W_Ith .no
such powers no matter the limitation, unlike the .1963 Constitution
which allowed the regional governments to appomt Agents-General
59
to represent them in the United Kingdom.

JURISDICTIONAL IMMUNITY
INTRODUCTION:
The question whether a state can be impleaded before the courts
of another state is very controversial and incredibly a vast area. The
legal literature on this theme alone can claim several lifetimes of
patient and back-breaking study. The term 'state' as employed here
means a state in the sense:; ·-:>f international law. The notion of states
as subjects of international law has been fully examined in another
place and will not engage our attention here. 1 Apart from states and
their diplomatic and consular agents, there are also other categories
of legal persons and bodies which under international law, are
immune from the jurisdiction of municipal courts. These include
international organisations, special missions and sometimes armed
forces of one state which are in the territory of another state, with
the permission of that state. These later other categories, though
growing in importance cannot be compared with sovereign states.
But it is important that they be mentioned.
It is through the instrumentality of diplomatic and consular agents
essentially that sovereign states seek to promote amity amongst
themselves. These governmental agents enjoy certain immunities
and privileges. There used formerly to be a rule of absolute immunity
which ought to be discarded in view of the current trend of international relations where refforts are geared towards cooperation and
interdependence of the subjects of international law irrespective of
their political, cultural or other differences. 2 Consequently, what
should be preferred is the doctrine of restrictive immunity. 3 This
aspect of our study lends itself to three more or less (more rather
than less) neat sub-divisions, namely:
(a) Sovereign Immunity.
1

58

Even between 1979 and 1983, some State Governll!ents defied. the cl~ar
provisions of the Constitution on this matter to negotiate loans. w1th foreJgn
powers and organisations. The Anambra State Government of
Nwobodo
entered into sister State Agreement with Ohio State of Uruted States of

2

!liD

3
59

America.
N" · (N W N0 33
•
See, Section 68 of the 1963 Constitution of "Northern Jgena
· ·
of 1963).

Okeke C.N. Chapter 2, op. cit., pp. 20-31.
One significant result of contemporary international relations after the
second World War is that Socialist States and others have come to engage in
trading and other commercial activities (actsjure gestionis) in addition to the
public functions traditionally associated with states (acts jure imperii).
Okeke, C.N. op. cit., p. 31.
51
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(b) Diplomatic and Consular I~munity,
(c) Immunity of other categones of persons.
Like it has been our method in this work, ~e chap~er will e~m~e
the above seriatim principally from the pomt of view of Ntgena s
theory, practice and international law.
(a)

Sovereign Immunity:

Sovereignty is often considered to be th~ essenc~ of the state,. at
least from the p·o int of view of law. The mternatlonal commumty
exists as one in which all the sovereign states are legal persons_ on the
basis of the principl~ of sovereign equality. The nature ~f this ~~m
munity does not allow the occupation of. a sup~nor posi~10n
juridically by any one state so as to regulate all mte~national relatiOnships. Dominance, if it exists, is de facto not de JUre:· and _even so,
no state today could afford to do so without cooperation With ot~er
states.4 The principle of sove~eignty is, therefo_re, of t~e most _vital
importance in the relationship between the subJects of mternational
~w.

.

Since states are independent and equal, no state rna~ exercise
jurisdiction over another state without its consent. In particular, the
courts of one state may not assume jurisdiction over an~ther stat~.
The majority of cases that have arisen in modern times are ~
situations where a department (or organ) of go~ernment IS
impleaded. Few cases exist concerning personal ~overeign_ or other
head of state. The Head of a foreign state to this day enJOYS ~om5
plete immunity, even for acts done by him in a private capacity·
Thus in Mighell v. Sultan 6 of Johore, the defendant proposed
marrlage, under the assumed name of "Al~ert Baker~', to a young
lady who later sued him for breach of promise of marriage. He the_reupon disclosed his identity and succes~fully plead~d _sovere~gn
immunity. A Hawaiian court accepted a cla~ of sovereign Immumty
made by the Foreign Minister of the Repu~lic of South Korea on the
basis of a suggestion submitted by the Umted States Department of
Justice. The suggestion read:

4

5
6

Okeke, C.N. op. cit., p. 23.
(1894)1 Q.B. 149.
See, Wedderburn, 6 I. C.L.Q. 290 (1957).

"Under customary rules of international law, recognized and applied
in the United States, the head of a foreign government, its foreign
minister, and those designated by him as members of his official
party are immune from the jurisdiction of the United States Federal
and State courts." 7

The area of some difficulty arises in determining whether governmental corporations which have a legal personality distinct from that
of the state are entitled to immunity. Furthermore, what amot... Jl.- to
a sufficient interest in property on the part of a state in order that it
may be impleaded in proceedings to which the state is not a party.
In modern times unlike during the 19th century, state trading has
become more common. Virtually all states show interest in commerce nowadays consequent upon which they prefer the rule of
qualified immunity.
The doctrine of sovereign immunity of state property as it
affected the interest of Nigeria came up in a number of cases 7 during
the Murtala-Qbasanjo military governments in Nigeria. Thus, in
Trendtex Trading Corporation Ltd. v. Central Bank of Nigeria, 8 the
Central Bank of Nigttria issued a letter of credit in favour of the
plaintiffs, a Swiss Company, for the price of cement to be sold by
the plaintiffs to an English company which had secured a contract
with the Nigerian Government to supply it with cement for the construction of an army barracks in Nigeria. When, under instructions
from the Nigerian Government (which was taking steps to extricate
itself from the Nigerian Cement Scandal created by its predecessor
Government), 9 the bank refused to honour the letter of credit, the
plaintiffs brought an action in personam against the bank in the
English High Court. The bank successfully claimed sovereign
immunity before Mr. J. Ponaldson but was reversed on appeal. 10
Examining the legal position of the bank, vis-a-vis immunity,
Lord Denming said:

7
8

Sometimes referred to as the "cement cases".
(1977) 1 All. E.R. 881.
9
The Nigerian Military Government under Gowon had ordered huge quantities
of cement from different sources more than Nigeria actually needed or the
ports of Lagos could handle.
10
Stephenson L.J. and Shaw L.J. agreed with Lord Denming on the status of
the Bank and that international law had changed to a doctrine of restrictive
immunity.
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"At the hearing we were taken through the Act of 1958 under which
the Central Bank of Nigeria was established, and of the amendments
to the Act by later decrees. All the relevant provisi~ns were closel~
examined. The upshot of it all, may be summariZed as follows.
(1) the Central Bank of Nigeria is a central bank modelled on the
Bank of England.
.
(2) It has governmental functions in that it issues legal t~nder; 1t
safeguards the international value of the currency; and 1t acts as
banks and financial adviser to government.
(3) Its affairs are under a great deal of government control in that
the Federal Executive Council may over rule the board of
directors on monetary and banking policy and on internal
administrative policy.
(4) It acts as banker for other banks in Nigeria and abroad, and
maintains accounts with other banks. It acts as banker for the
states within the Federation, but has few, if any, private
customers. In these circumstances I have found it difficult to
decide whether or not the Central Bank of Nigeria should_be
considered in international law a Department of the Federatmn
of Nigeria, even though it is a separate legal entity. But, on the
11
whole, I do not think it should be" .

The reasoning in the above decision appears to form the b~is of
the decision of the District Court of Frankfurt, We~t German~, and
that of United States Court in similar suits instituted agamst the
Central Bank of Nigeria. 13
(b) Diplomatic and Consular Immunity:

14

Nigeria's diplomatic and consular law_ are as you~g as the state
itself. It borrows heavily from the English Law particularly bef~re
independence. Foreign policy is_ indissolu?ly bound up Wl~
diplomacy. Diplomacy is the most Important mstrument of a state s

foreign policy _IS
It serves solely the aims of foreign policy and in a large measure
predetermines the limits and ways for the employment of other
instruments in foreign policy. Foreign policy is the sum total of the
state's aims and means of intercourse with other states and nations.
It has its own specific features and forms of implementation. Nevertheless, it is organically bound up with domestic policy of the state.
Accordingly, all states send and receive diplomats and consuls,
which explains the smooth working of rules of diplomatic immunity.
Diplomatic relations are established by mutual consent between the
two states concemed}6 However, they may be either broken or
suspended unilaterally. 17
At independence in 1960, the Diplomatic Immunities and Privileges (Commonwealth Countries and Republic of Ireland) Act
represented Nigeria's diplomatic charter. 18 However, soon afte1
independence, Nigeria acceeded to the Vienna Conventions on
Diplomatic and Consular Relations. 19 The Diplomatic Immunities
and Privileges Act, 1962, gives effect to the relevant provisions of
the two Vienna Conventions in Nigerian law.~
This Act consolidated all the previous laws on diplomatic and
consular relations in the country, i.e. the Diplomatic Immunities and
Privileges (Commonwealth Countries and Republic of Ireland Act)
and the Diplomatic Privileges (Extension) Act. 21 Before the coming
into force of the two Vienna Conventions on Diplomatic and Consular Relations, state practice tended to differ much, but this has
significantly stabilized since the emergence of the Conventions.
Throughout history, diplomats and other envoys have needed
privileges and immunities for the effective performance of their
functions in the territory of the receiving state. However, it must be
made clear that the principle of diplomatic, consular or other
15

The judges were unanimous in allowing the appeal.
12 In Youssel M. Nada Establishment v. Central Bank of Nigeria, the Co~ gave
judgment for the plaintiff on the ground that only assets which .are
dedicated to the public service of the state are exempted from for~ble
attachment and execution. For the detail of the judgment, see, Internatzonal
Legal Materials, Vol. XVI, No.3, May 1977, pp. 501-505.
13 96 Civ. 3745 (G.L.G.) of March 27, 1978
.
14 Consuls like Diplomats, represent their sta~e. in anot.her state, but unlike
diplomats, they are not concerned with polittcal relattons between the two
states.
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17
18
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20
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See, Diplomatic Dictionary, Vol. 1, Moscow 1960, p. 457.
Article 2 of the Vienna Convention on Diplomatic Relations, 196.
Often as a mark of disapproval of an illegal or unfriendly act by the other
state.
It conferred immunities and privileges on agents from Commonwealth
countries and the Republic of Ireland.
Of 1961 and 1963 respectively.
No. 42, 1962.
The latter Act will be discussed under Immunity of other categories of
persons.
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immunity is accorded not for the benefit of the individual agent in
question, but for the benefit of the state in whose service he is, in
order that he may fulfil his diplomatic or consular duties with the
necessary independence and freedom. 22 It is submitted that Nigeria
in her diplomatic law and practice adheres to a large extent to the
provisions of the Vienna Conventions. For example, every envoy and
every foreign consular officer, the members of their families, their
official or domestic staff, 73 as well as the memb.ers of families of
those staff mHst be accorded immunity from suit 14 and legal process,
and inviolability of residence and official archives. 25 A member of
the family for the purposes of the act is "the spouse or any child of
that envoy", 26 while the term property includes the personal
property of the envoy as well as his residence, diplomatic and consular baggages and state property.
Apart from the fact that this rule is recognized under general international law, 27 the Nigerian law also recognizes it. Residence as it
affects the property of a Government means "any house or other
premises whatsoever used or occupied for diplomatic purposes by
the head of a mission or by a member of the diplomatic staff'; and
as it affects any person means "any house or other premises for the
time being occupied by that person and however acquired." 28
Subject to the provisions of the Diplomatic Immunities and
Privileges Act, a Chief Representative 29 and members of his official
or domestic staff, 30 his family 31 or a member of the official staff, 32
22
23
14

25

26
27
28
29

30
31
32

A fundamental basis for diplomatic or consular immunity is the fact that the
diplomat or consul represents his or her state.
Conforms with Section 37 of the Vienna Convention.
Section I (I) of the Diplomatic Immunities & Privileges Act. Also, see the
decision in Ishola-Noah v. His Excellency, The British High Commissioner to
Nigeria (1980) 8-11. S.C. 100, in which the plaintiff brought an action against
the British High Commissioner in Nigeria. Fatayi-Williams C.J.N. as he then
was ruled that the action was contrary to Section I of the Diplomatic
Immunities & Privileges Act 1962.
Article 24 of the Vienna Convention on Diplomatic Relations, 1963.
Section 22 of the Nigerian Diplomatic & Privileges Act 1962.
See, Article 27(3) of the Vienna Conventions.
Section 22 of the Diplomatic Privileges Act.
Section 3, ibid.
Section 4(a), ibid.
Section 4(b), ibid.
Section 4(c), ibid.
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will be entitled to the like immunity from suit and legal process and
inviolability of residence and official archives as are accorded to a
foreign envoy. 33 Similarly, representatives of any Government of a
Commonwealth country attending a conference in Nigeria will also
be treated as if he is a foreign envoy. 34
The assertion made above, to the effect that Nigeria appears to
have respected the rules of international law with regard to the problems of diplomatic and consular relations has not been without
some difficulties. At least, between 1960 and the present time, a few
incidents have tended to call for a review of Nigeria's adherence to
her international obligations under international diplomatic law.
Prominent among these are certain events during the Nigerian civil
war 1967-1970; controversial 1973 search of diplomatic and consular packages and the 1984 Umaru Dikko affair all of which gained
prominence and commentary among international lawyers. These
will be discussed hereunder in the order in which they are listed:
Events of the Period of the Civil War, 196 7-1970:
During the Nigerian civil war, five states - Tanzania, Gabon,
Ivory Coast, Zambia and Haiti recognized Biafra as an independent
state. At the time of the recognition, Nigeria maintained full
diplomatic relations with most, if not all the states that extended
recognition to the Biafran state. While there was no evidence of
formal diplomatic relations between those states and Biafra, it is
inconceivable to think that they had no informal diplomatic relations
of an ad hoc nature, pending the final outcome of the conflict. In
consequence of the recognition extended to Biafra, Nigeria broke off
diplomatic relations with the five states. The diplomatic mission of
the affected states were withdrawn from Nigeria and that of Nigeria
from those states. Diplomatic relations between Nigeria and those
countries were re-established at the end of the civil war.
The "special duty" to protect the premises of the mission is well
established in customary international law. 35 It is even considered
very important at the present time when such premises prove
convenient settings for political demonstrations and sometimes other
illegal acts. The duty extends to the private residence of a diplomatic
33
34

35

Section 3 and 4, ibid.
Section 6, ibid.
See Article 22 of the Vienna Convention 1961.
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agent. 36 This duty was interpreted in the context of the Convention
in Agbor v. Metropolitan Police Commissioner. 37 There, a dispute
arose over the occupation of a flat in a house in London owned by
the Nigerian Government and used to house diplomatic agents.
Shortly after Biafra seceded from Nigeria, a Biafran family managed
to gain possession of the flat while its next official tenant was
awaited. At the request of the Nigerian Governll}ent, the family was
evicted by the police. The court was asked in the application before
it to allow the family to return to the flat until it has given a decision
on the right of possession. The application was granted because the
flat was not at the time the residence of a diplomatic agent. What
would have been the legal position had the flat been the residence of
a diplomatic agent was pronounced upon by Lord Denning when he
stated that:
"he was not at all satisfied that the (Diplomatic Privileges) Act
of 196438 gives to the executive any right to evict a person in
posession who claims as of right to occupation of the premises. It
enables the Police to defend the premises against intruders. But not
to turn out people who are in possession and claim as of right to be
there." 39

It is submitted that the provision of the 1964 Act as interpreted
above needs to be brought in conformity with the Vienna Convention on Diplomatic Relations 1961. In a situation like the one
under consideration, it should be possible for the local authorities to
facilitate re-possession of an official diplomatic house of a foreign
power with whom it has diplomatic ties from the occupation of a
non-diplomatic agent or his family. Furthermore, there remains the
duty to ensure that the premises is protected on the part of the
receiving state.
Clearly a court cannot allow persons who are no diplomats to
occupy a house rightly designated as a diplomatic house of another
friendly state on the basis only of a simple assertion of an interest in
the property by the occupier, unsupported by evidence.

36
37

38

39

Under Article 30, ibid.
(1969) I.W.L.R. 703 (C.A.).
A local British Act.
Ibid. p. 707. Salmon L.J. agreed, ibid. p. 710.

Examination of Major Diplomatic Controversies of the Period 1970
till date:
Opening and Inspection of Official Correspondence and Diplomatic or Consular Pouches 1973
In 1973, the Nigerian Federal Military Government felt that there
was a need to effect a change of her currency from pounds sterling to
naira. In furtherance of this economic policy, the authorities considered and came out with a statement on the procedure of carrying
out this exercise. According to the Government, the basis for undertaking the measure was to check the trafficking of Nigerian currency.
One of the suggested procedures which was the opening and inspection of official correspondence and diplomatic or consular
pouches generated much protests and condemnations among foreign
missions accredited to Lagos in reaction to the Federal Government's
note on the matter addressed to all Heads of Diplomatic and Consu_lar Missions in the country through the Ministry of External
Affairs. The Note 40 stated thus:
"Without prejudice to their immunities and privileges, which the
Federal Republic of Nigeria respectfully upholds under the Vienna
Convention on Diplomatic Relations, 1961, as well as the Vienna
Convention on Consular Relations, 1963, the Ministry wishes to
confum that no packages or articles consigned to any person,
diplomatic agent, diplomatic or consular mission, organisation or
institution may be immuned from search. In order therefore to
ensure that such packages, articles and personal effects consigned for
the official use of diplomatic/consular missions or for the personal
use of a diplomatic agent or member of his family forming part of
his household, are verified in an atmosphere of security and safety
and with appropriate courtesies, the Ministry appeals to the
diplomatic/consular missions for their kind cooperation and
assistance in facilitating the work of the customs officials at ports of
entry ...."

As has been indicated, the action of the Federal Government
evoked protestations from a good number of missions as being in
clear violation of the 1961 and 1963 Conventions. It is humbly
40

Diplomatic Note of July 3, 1973.
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submitted that the opening and inspection of official correspondence
and diplomatic or consular pouches conflict with customary international law and international agreements to which the Federal
Republic of Nigeria is a party. International law governing diplomatic
relations prohibits any interference with official correspondence and
diplomatic pouches whether sent to or from a foreign ministry or
between its mission.
The Diplomatic Aspect of the Return of the Nigerian Fugitives as a
Result of the December 1983 Military Coup. 41
As a result of the 31st of December 1983 military coup, a number
of former politicians fled the country. Discussions on their possible
return to the country had been rather heated. Prominent among
those wanted politicians is Dr. Umaru Dikko. In early July, an unsuccessful abduction attempt was made on him in his hideout in
London. This triggered off serious diplomatic crack in the relationship between Nigeria and Great Britain. The Umaru Dikko abduction
affair was first reported by both the press and radio in Nigeria on the
5th of July 1984. According to the reports, Dr. Umaru Dikko was
found by the British Intelligence officers drugged and crated in a
box . The box was brought to the British Standstead Airport, where it
was to be loaded unto a Nigerian-bound Nigeria Airways plane. Two
Israelis were reported to be found in another crate and were thought
to be the brains behind the kidnap attempt. There was however a
further report that a Nigerian official of the Embassy in London was
found at the said airport at the time of loading. With the collapse of
the attempt, a major diplomatic war between the two countries
started.
The Nigerian Government strongly denied any involvement in
the kidnap bid. On the other hand, the British authorities arrested
and detained seventeen people, among whom were some Nigerian
diplomats, who, according to them, were seen at the scene of the
airport incident. The action raised a number .of crucial questions of
immunity of diplomats. The Head of the Nigerian Mission, MajorGeneral Hananiya was recalled for consultations by the Nigerian
authorities after offering some explanations at the British Foreign
Office, while Nigeria forced Britain to recall his counterpart in
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Nigeria. Two Nigerian diplomats in Britain were declared persona
non grata and deported. In retaliation, the Nigerian Government
declared two opposite numbers in the British Embassy in Nigeria
persona non grata.
. Th~ Briti~h. demand for a waiver of diplomatic immunity for the

Ntgenan off1c1als was rejected and rightly so. We have expressed an
opinion on this matter somewhere to the effect that to make such a
demand in the face of a strong denial of any official connection by
the Federal Government of Nigeria was unreasonable. 42 It must
be noted that Nigeria demonstrated commendable maturity in the
matter, taking appropriate reciprocal steps whenever the need arose.
The Government of Nigeria is reported to have made a formal
request to the British Government for the extradition of Dr. Dikko
and possibly other fugitives resident there. The chances of their
being extradited depend on a number of issues already discussed. 421 aJ
(c) Immunity of Other Categories of Persons Organizations and Special Missions:

The extent of immunities enjoyed by international organizations
is uncertain. But practice shows that it is regulated by treaties in
most cases. 43 This affects regional as well as international organisations like the United Nations Organisation. In the case of the United
Nations Organisation, it enjoys complete immunity from legal
process. 44 The representatives of member-states attending UN
meetings enjoy nearly the same privileges and immunities as
diplomats. 45
•
. Nigeria has made corresponding laws to cover the immunity of
m~e~ational organisations operating in her territory. Thus, the
Mm1ster for External Affairs may, by order declare that an international organisation enjoys the immunities and privileges set out in

4 ~~ See, Daily Times, July 12, 1984, cc:ntre page.
43

41

A full discussion of the subject of Extradition has been undertaken. See
Chapter
supra.

International

44
45

See, Chapter . supra.
However, there 1s the General Convention on the Privileges and Immunities of
the U.N. 1946.
Section 2, ibid.
Sections 11-16, ibid.
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the first schedule of the Act. 46 Diplomatic immunity as provided in
the third and fourth schedules to the Act will be conferred upon
such other classes of officers and setvants of the organisation as well
as the staff of the representatives of such organisations respectively. 47
It must be pointed out however, that Section 11 will not authorize
the making of any order to confer immunity or privilege upon any
person as the representative of the Government of Nigeria or as a
member of the staff of such a representative. 48 In Nigeria, immunity
is conferred on bodies like African Development Bank,49 West
African Health Community, 50 African Groundnut Council 51 and the
International Committee of the Second World Black and African
Festival of Arts and Culture. 52
Under Nigerian Law, the Federal Minister of Finance may from
time to time, wholly or partly exempt from any public tax, duty,
rate, levy or fee applicable to the Federation a foreign envoy, a chief
representative of a Commonwealth country, a foreign consular
officer, a person upon whom consular immunity is conferred by
regulations made under the Act, and a person attending a Commonwealth conference in Nigeria. Furthermore, such exemption may be
extended to a representative or officer of the Government of any
country other than Nigeria or of any provisional Government,
national committee or other authority recognised by the Government of Nigeria if he is temporarily resident in Nigeria in accordance
with any arrangement made with the Government of Nigeria, and a
member of the official or diplomatic staff of any of the foregoing
persons. 53
Other international bodies that enjoy diplomatic privileges in
Nigeria and for whom notices and orders were made include the
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United Nations, 54 Special Agencies, 55 UNICEF, 56 International
Court of Justice (ICJ), 57 Food and Agriculture Organisation, 58
UNESC0, 59 Refugee Organisation,60 World Health Organisation, 61
International Civil Aviation Organisation, 62 IL0, 63 World Meteorological Organisation,64 Universal Postal Union, 65 and International
Telecommunication Union. 66
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Section 11 of the Diplomatic Immunities and Privileges Act. Also, Art. 1 05
of the U.N. Charter.
Section 11 (2), ibid.
Section 11 (3), ibid.
L.N. 81 1966- Diplomatic Immunities & Privileges Order.
Diplomatic Immunities & Privileges (West African Health Community) Order,
1978.
L.N. 88, 1966, Diplomatic Immunities (African Groundnut Oil) Order, 1966.
Diplomatic Immunities & Privileges (Amendment) Act 1974, and Diplomatic
Immunities & Privileges International Festival Committee of the Second
World Black and African Festival of Arts and Culture), 1975.
Section 9(1), Diplomatic Immunities and Privileges Act.
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Diplomatic Privileges (Nations) Declaration of Application Notice, 1948.
Diplomatic Privileges (Special Agencies) Declaration of Application Notice
1949.
Diplomatic Privileges (UNICEF) Declaration of Application Notice 1955.
Diplomatic Privileges (United Nations and International Court of Justice)
Order in Counci11948.
Order of 1949.
Order of 1949.
Diplomatic Privileges Refugee Organisation Order 1949.
Order of 1948 as amended in 1956.
Order of 1949 as amended in 1976.
Order of 1949.
Order of 1956.
Order of 1956.
Order of 1956.

CHAPTER 5
NATIONALITY AND CITIZENSHIP
INTRODUCTION
The terms nationality and citizenship though often used separately
in legal writings mean the same thing in terms of legal context.
Perhaps, it is right to assert that while the term citizenship is used in
municipal law, nationality is mainly used in international law.
It is now generally accepted in international law that the determination of who is a national of a state is the responsibility of the
State concerned. Thus, "it is for each state to determine under its
laws who are its nationals. 1 Any question as to whether a person
possesses the nationality of a particular state shall be determined in
accordance with the laws of that state. 2
While a number of writers have attempted to explain the concept
of nationality, it is considered important to adopt the description of
at least, two of such authors for purposes of illustration. According
to Shigeru Oda, "It is pertinent to know, first of all what law determines the nationality of each individual. It has long been conceded
that the state is as a principle, free to determine by its own Constitution and domestic legislation, who is entitled to its nationality.
In other words, the grant of nationality is within the domestic
jurisdiction of each State". 3 On the other hand, Oppenheim said:
"Nationality of an _individual is his quality of being a subject _of a
certain state, and therefore its citizen. It is not for international law
but for municipal law to determine who is, and who is not considered a subject... In the United States, while the expressions
"citizenship" and "nationality" are often used interchangeably, the
term "citizen" is as a rule employed to designate persons endowed
with full political and personal rights within the United States, while
some persons - such as those belonging to territories and possessions
which are not among States forming the Union are described as
"nationals" .4
1

2
3

4

Article 1 of the Convention on Conflict of Nationality Laws, 19 30.
Article 2 of the League of Nations Treaty Series, 17 L.N.T.S. 89.
Sorensen (ed.) Manual of Public International Law, Macmillan (1968) 472473.
Oppenheim, International Law: A Treatise (1955) Vol. 1, 642-645.
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This chapter is designed to examine the Citizenship Law of
Nigeria. Nigeria became a sovereign and independent state on
October 1, 1960. Before this date, there were no nationality and
citizenship laws applicable in the territory. Consequently, there was
no Nigerian citizenship. The applicable laws in this regard were the
British nationality laws 5 as defined by the British Nationality Act
1948.6
At independence in 1960, the Independence Constitution contained sections relating to Nigerian citizenship. The Constitution
distinguished between persons who on October 1, 1960, became
Nigerian citizens and those who acquired such citizenship at birth on
or after that date. 7 The Constitution also made provisions for the
acquisition of Nigerian citizenship by registration. The Nigerian
Parliament was empowered to make laws for the acquisition of
citizenship of Nigeria by other modes which are not provided for in
the Constitution. It was also possible for the Parliament to lay down
rules for the renunciation and deprivation of Nigerian citizenship. 8
Accordingly, Parliament enacted the Nigerian Citizenship Act 1960
and the Nigerian Citizenship Act 1960. Most of the Citizenship
law in Nigeria as of 19749 was made up of the Constitutional provisions and the enactments of the Nigerian legislature during 1960
and 1961. Later, it was possible for people who although they were
eligible to become citizens of Nigeria by registration but could not
submit their application before the closing date. 10
In the first fourteen years of Nigeria's life as an independent and
sovereign state, its citizenship law did not discriminate between
Nigerian citizens and foreigners in a number of economic engagements. This meant that Nigerians and non-Nigerians enjoyed equal
rights in carrying out any business endeavours within the country.U
5

This became possible by virtue of the 1861 cession treaty of the island and
territory of Lagos.
6
Section 32 ( 1).
7
Chapter II of the 1960 Constitution.
8
Section 15 of the 1960 Constitution.
9
Nigerian citizenship law before 1974 has been discussed by certain authors.
See, B.O. Nwabueze, Constitutional Law of the Nigerian Republic, 1964;
Nylander, A.J .U., The Nationality & Citizenship Laws of Nigeria (University of Lagos, Evans Brothers Ltd., Ibadan, 1973).
10
See: Nigerian Citizenship (Validation) Decree 1968.
11
For detailed discussion of Nigerian Citizenship and Economic Rights, See,
Nwogugu E.l., Recent Changes in Nigerian Nationality and Citizenship Law,
International & Comparative Law Quarterly, Vol. 25, Part 2, pp. 424427.

However, the Federal Military Government promulgated the
Nigerian Enterprises Promotion Decree 1972 which was later amended
by the Nigerian Enterprises Promotion (Amendment) Decree 1973.
The Decree accorded the Nigerian citizen or association a privileged
position in trade and commerce activities as compared with aliens.
According to the Decree, a "Nigerian citizen or Association" is:
(a)

"a person who is a citizen of Nigeria by virtue of the Constitution of the Federation and the Nigerian Citizenship Act 1960;
(b) any person of African descent not being a citizen of Nigeria,
who is a national of any country in Africa which is a member
country of the Organisation of African Unity, and who continues to reside and carry on business in Nigeria, if the country
of which he is a national also permits citizens of Nigeria to
establish and operate businesses or enterprises in that country
on the basis of reciprocity; and
(c) any company registered under the Companies Decree 1968,
partnership, association or body (whether corporate or incorporate) and except as otherwise prescribed by or under this
Decree, the entire capital or other fmancial interest of which is
owned wholly and exclusively by citizens of Nigeria)" 12
The Constitution (Amendment) Decree 197413 amended the Constitution of the Federation and also repealed the Nigerian Citizenship
·
Act 1960 and the Nigerian Citizenship Act 1961. 14

ACQUISmON OF CITIZENSHIP
The Nigerian Constitution 1979 has provisions for citizenship. 15
Three modes of acquiring citizenship are recognized, namely: by
birth, 16 by registration 17 , and by naturalization. 18

12
13

14

15
16
17
18

Section 16(1).
Act No. 33 of 1974.
Section 1(2).
Chapter II of the 1979 Constitution.
Section 23, ibid.
Section 24, ibid.
Section 25, ibid.
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1. By Birth:

A person may acquire Nigerian citizenship by birth in the follo~
ing ways: (a) Every person born in Nigeria before the date of illdependence either of whose parents or any of whose grandparents
belongs or belonged to a community indigenous to Nigeria. However,
a person cannot become a citizen if neither of his parents nor any ~f
his grandparents was born in Nigeria; (b) Every person born ill
Nigeria after the date of independence, either of whose parents or
any of whose grandparents is a citizen of Nigeria; ~d (~).Every
person born outside Nigeria either of whose parents IS a citizen of
Nigeria. 19
2. By Registration:
Subject to the provisions of Section 26 of the Constituti~n,
persons who have satisfied the ~r.esiden.t in respe.ct of. th~ f?llowillg
shall be eligible to apply for citizenship by registratiOn. (I) shows
that he is a person of good character; (ii) shows that he has a clear
intention and desire to be domiciled in Nigeria, (iii) shows that he
has taken the Oath of Allegiance prescribed in the Sixth Schedule of
the Constitution. 20
The above provisions apply to a woman who is or has been
married to a citizen of Nigeria or every person of full age and
capacity born outside Nigeria any of whose grandparents is a citizen
of Nigeria. 21
The question of citizenship by birth occurred as a result of the deportation of
Shugaba Abdulrahman Darman in 1960. See, Shugaba Abdulrahman Darman
v. The Federal Minister of Internal Affairs (1981) 2 MCLR pp. 459-521: T.he
applicant a member of the Great Nigeria People's Party and the MaJonty
the Borno State House of Assembly was deported by the Federal
Leader
Aurthority and its agents from Nigeria on the 24th January 1980: T~e
deportation order was signed by the Minister for I~te~al Affaus m
exercise of his powers under Section 18(3) of the lmiD1gratton Act, 1963.
The grounds were that the applicant was a security risk and was not a ci!izen
of Nigeria. The applicant was sent out of the country to ~h~ Re?~blic ~f
Chad. His passport was impounded. Having examined the exiStmg citiZenship
laws of Nigeria before and after independt:nce the Co~ ruled, th.at ~he
applicant's mother was a Nigerian and therefore the applicant was a N~genan
citizen by birth.
20 Section 24( l) of the I 979 Constitution.
21 Section 24(2), ibid.

19

u;

The provisions give the President enormous discretionary powers
and his judgment in the above matters is final. He must be satisfied
that the prescribed conditions are complied with, but the mode of
determining whether an applicant is of good character is not certain.
With regard to the requirement of a clear intention to be domiciled in Nigeria it would presuppose a consistent stay in Nigeria
for some years but it is not clear how many years will satisfy this
condition. The conditions listed above will limit to a great extent the
number of persons who may acquire Nigerian citizenship by registration. This is because in the absence of clear rules on the matter, the
issues will depend on the President.

3. By Naturalisation:
Three conditions must be fulfilled by a person before he can be
naturalized?2 The conditions are: (i) the person must in the opinion of
the Governor of the State where he proposes to be r ident be acceptable to the local community in which he is to live permanently and
has been assimilated into the way of life of Nigerians in lhat part of
the Federation;73 (ii) He is a person who has made or is capable of
making useful contribution to the advancement, progress and wellbeing of Nigeria, ::M and; (iii) He has, immediately preceding the date
of his application either resided in Nigeria for a continuous period of
fifteen years or resided in Nigeria continuously for a period of twelve
months and during the period of twenty years immediately preceding
that period of twelve months has resided in Nigeria for periods
amounting in the aggregate to not less than fifteen years. 25
Each and everyone of the above conditions presents some difficulties of precise determination and application in practice. For
example, it will be difficult for the Governor of a state where the
applicant proposes to reside, to determine the extent of acceptability
of the said applicant by the community.
Whether a person is accepted and has been assimilated into the
way of life of the community remains a question of fact. As one
author has suggested, in determining this question, the person's
"mode of life, including such factors as the type of food he eats, his
22

Section 25, ibid.
:a Section 25 (2) (d), ibid.
31 Section 25 (2) (e), ibid.
25 Section 25 (2) (g), ibid.
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mode of dress, participation in local affairs, fluency in the local
language and sharing in the general community welfare". 2>
Even if the above is accepted, there is no doubt that the provision
is very fluid and very susceptible to abuse by an over-zealous Governor.
With regard to the condition of contribution to the advancement
of Nigeria, Nwogugu has aptly summed it up. He stated:
"Where the applicant has already made such a contribution, the issue
will be clear-cut. But in determining whether he is capable of making
any such contribution, several factors will be taken into consideration, including his standard of education and training, his skill, his
wealth, and his general ability . .. Moreover, the contribution should
relate to the advancement, progress and well-being of Nigeria including achievements in education, commerce, sports and service to the
nation". 27

The question of ascertaining whether the residential requirement
has been fulfilled appears straightforward since it will be easy to find
out from the Immigration Department how long an alien applicant
28
has been resident in Nigeria.

4. Dual Citizenship:
29

Nigerian Citizenship law prohibits dual citizenship. A person will
forfeit his Nigerian citizenship if he acquires or retains the citizenship
or nationality of a country other than Nigeria. 30 However, the law
gives him a period of twelve months within which to renounce his
citizenship of another country. 31 A citizen of Nigeria by birth will
not forfeit his Nigerian citizenship if within twelve months of the
coming into force of the provision of Chapter Ill or of his attaining
the age of twenty-one years (whichever is later) he renounces the

26
27

28

29
30
31

--

Nwogugu, E.l., "Recent Changes in Nigerian Nationality and Citizenship
Law" (1976) 25 I.C.L.Q. 433.
Nwogugu, E.I., pp. 434-435, ibid.
This of course will depend on whether the alien originally entered Nigeria
legally in which case his entry must have been recorded by the Immigration
Department.
Section 26 of the 19 79 Constitution.
Section 26(1 ), ibid.
Section 26(2), ibid.
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citizenship or nationality of any other country which he may
possess. 32

5. Deprivation of Citizenship:
. Th~ Pre~ident may deprive a naturalized citizen of his citizenship
if he 1s sattsfied that such a person has within a period of seven years
after becoming naturalized been sentenced to imprisonment for a
term of not less than three years. 33
~n. the sam~ manner, the President will deprive~ person other than
a ctbzen by birth of his citizenship, if he is satisfied from the records
of proceedings of a court of law or other tribunal or other due
inquiry that: '
the person has shown himself by act or speech to be disloyal
towards the Federal Republic of Nigeria, or
(b) he has d~ring any war in which Nigeria was engaged, unlawfully
traded wtth the enemy or been engaged in or associated with
any business that was in the opinion of the President carried on
in such a manner as to assist the enemy of Nigeria in that war,
or unlawfully communicated with such enemy to the detriment
of or with intent to cause damage to the interest of Nigeria.~
(a)

The President is vested with the power to make regulations for
special immigrant status with full residential rights of
non-Ntgenan spouses of citizens of Nigeria who do not wish to
acquire Nigerian citizenship. The regulations which should not be
inconsistent with the provisions of the chapter, must be placed
before the National Assembly for approval. 35
granti~g ~f

CONCLUSION:
The discussion of Nigerian citizenship law shows that it is in conformity with generally accepted principles of international law in
many respects. International law recognizes that it is for each state

32
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34
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Section 26(3), ibid.
Section 27(1), ibid.
Section 27 (2), ibid.
Section 29, ibid.
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to determine under its own law who are its nation~, al~nd ~y
f
as to whether a person possesses the nation 1 y o a
~~i~~~ state shall be determined in accordance with the law of
that state. 37

ALIENS LAW
1. INTRODUCTION
The question of the treatment of aliens, that is to say, the treatment of the nationals of other states is not only a very important one
but is as controversial a subject as any in international law. Essentially, it is within the domestic jurisdiction of states to determine, who
is an alien under its laws, who to admit or who not to admit into its
territory. It therefore follows from the above statement, that the
admission of aliens is the exclusive preserve of each sovereign state
who in turn reserves the inalienable right of determining from time
to time, its procedures for the reception, treatment and expulsion of
aliens from its territory.
The controversy over the treatment of aliens stems from a difference of approach between those states that consider that there is
an "international minimum standard" of treatment which must be
accorded to aliens by all states irrespective of how they treat their
own nationals and those that argue that aliens may only insist upon
"national treatment", i.e. treatment equal to that given by the state
concerned to its own nationals.
In general, the older and economically "developed" states follow
the "international minimum standard" approach while the newer and
"developing" states favour national treatment.
In the beginning, the latter states consisted mainly of Latin
American states, but more recently they have been joined by most of
the post-colonial Afro-Asian states. The Union of Soviet Socialist
Republics and other "developed" socialist states reject the "international minimum standard" approach also. It is the considerable
support for both approaches that makes it difficult to determine
many of the rules of international law in this area.
Whether an "international minimum standard" or a "national
treatment" rule applies, it is commonly agreed by states that international law does not control their treatment of aliens in every area
of activity. The rules of international law with regard to the status
of aliens are principally derived from state practice. So far, all known
attempts to codify international law in this area have proved un-
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See, The Convention on Conflict of Nationality Law, 1930, Article 1.
17 L.N.T.S. 89.
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successful save for one instance. 1
This chapter will attempt to review the law side by side with_ the
existing case law and the rules of international law on t~e subJeC~.
Against this background, the study will proceed ~o dete~~e who IS
an alien the method of his admission, what constitutes his nghts and
duties ;s well as restrictions if any, the treatment of an alien and
finally his expulsion under Nigerian law. 2
2. THE CONCEPT OF AN ALIEN UNDER NIGERIAN LAW
An examination of the legal status of aliens in Nigeria necessarily
calls for a discussion of the concept of an alien under Nigerian law
generally. Under the provisions of Nigeria's independence constitution of 1960, and later that of 1963, a Commonwealth citizen automatically acquired the status of Nigerian citizenship. The 1963 constitution was in force until January 1966 when it was suspended
following the overthrow of the Federal Government by the Military
under first the leadership of Major-Generals Aguiyi Ironsi and later,
in Jul~ the'same year, Yakubu Gowon. Thirteen y~ars later,~ 197_9,
another constitution was enacted which ushered m the Presidential
system of government in the country, under Alhaji Shehu Usman
Aliu Shagari.
3
However, by the Constitution (Amendment) Act 1974, ~he
citizenship provisions of the 1963 constitution of the F~~eration
was amended by this amendment, a Commonwealth citizen by
operation of Law. 4
•
•
•
5
By virtue of chapter III of the constitutiOn of the Federation 1966
relating to citizenship, a Commonwealth citizen does no longer auto6
matically acquire Nigerian citizenship as was the case before.
See, Havanna Convention on the Status of Aliens, 1928, 132, League of
Nations, Treaty Series 301.
.
.
. .
2 It is proposed to give a particular attention to the diScussiOn of the proVISions
of the Treaty of Economic Community of West African States (ECOW AS) as
they touch on the vexed problem of admission and free movement of Community citizens within the territory of Nigeria.
3
No. 33, 1974.
.
4 A discussion of citizenship law in Nigeria will be undertaken separately m

To establish who an alien is in the sense of Nigerian law, means
wading into an extensive search into several isolated legislations. This
is for the simple reason .that reference to that term 'alien' is only given
some form of statutory dermition in a number of scattered enactments.
Thus, the 1963 Immigration Act dermes an al\en as "any person
not a Commonwealth citizen or a citizen of Eire". 7 Clearly, this
dermition of an alien is not within the context of Nigerian citizenship.
In 1977, Nigeria promulgated the Enterprises Promotion Act, 8 the
sole aim of which was to concentrate the control of the economy of
the country in the hands of Nigerians. The Act dermes an alien as "a
person or association whether corporate or incorporate other than a
Nigerian citizen or association". 9 It is understandable why this
dermition extends to artificial persons. The Act itself is purely
commercial in nature, objective and content. 10
An alien under Nigerian law, is a person who is not a citizen of
Nigeria within the. meaning of chapter III of the suspended 1979
. constitution of the Federal Republic of Nigeria. 11 However, it is
important to observe that in Nigeria, the notion of alien comes under
two distinct categories. For purposes of clarity they may conveniently be classified into ordinary aliens and treaty aliens. The
treatment of each of the categories of aliens afore-mentioned is
different to some extent.
The treatment of ordinary aliens will come within the ambit of
the provisions of the applicable law on the subject, namely the 1963
Immigration Act, as amended. On the other hand, treaty aliens will
be treated in accordance with the provisions of any treaty in force in
Nigeria. The treaty of Economic Community of West African States
(ECOWAS), is an example of such treaties. It follows that the treatment of aliens who are citizens of the states parties to this treaty will

1

5

6

m~~~~.
Now suspended as a result of the Military coup of 31st December 1983 which
brought Major-General Buhari to power.
See, chapter III of the suspender 1979 Nigerim Constitution.

-------

7

Section 51 of 1963 Immigration Act.
Popularly referred to as the lndigenisation Decree 1977. The Act has been
under heavy criticism recently md calls have been made by several individuals
md organisations for its review in view of the allegation that some foreigners
are violating some of its principal objectives.
9
Section 23.
1
For our present purposes "alien" refers to natural persons".
11
Section 2 of the Native Lmds Acquisiti9n Law, Cap. 80, Laws of Western
Nigeria; Section 3, Acquisition of Lmd by Aliens (Amendment) Law, 1971
(Lagos State).
8

°
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its social or material interests." 14

be according to the provisions of the treaty.
In summary, the defmition of an alien under Nigerian law confonns with the Universally accepted meaning of the tenn in international law. That is to say, the tenn simply means nationals of other
states or a person who is not a citizen of the state concerned.

In the Nottenbolm Case, 15 Judge Read eloquently stated:
"When an alien comes to the frontier seeking admission .... the state
has an unfettered right to refuse it. ... "

3. ADMISSION OF AN ALIEN IN INTERNATIONAL LAW
As has been stated above, the rules of international law touching
on the states of aliens are essentially derived from state practice. In
the absence of any treaty obligations, an alien or his state of origin
has no legal right to impose his nationality or that of its national on
any state. There exists an array of authorities both in international
case law and in the writings of the most highly qualified publicists to
support the views expressed above.
According to Shigeru Oda:
"The rules of international law regarding the status of aliens are
mainly derived from state practice which are naturally varied. In
addition to this, customary international law, treaties to commerce
or establishment, bipartite or multi-partite, often contain detailed
provisions on the subject." 12

But with particular reference to the issue of reception and
admission of an alien, it is within the domestic jurisdiction of states.
Framed differently, the reception of aliens is a matter of the
discretion of every state. Every state is by reason of its territorial
supremacy competent to exclude aliens from the whole, or any part,
of its territory.
In Attorney-General for CANADA V Cain, 13 the Judicial Committee of the Privy Council said:
"One of the rights possessed by the supreme power in every state is
the right to refuse "to permit an alien to enter that state, to annex
what conditions it pleases to the permission to enter that state, at
pleasure, even a friendly alien, especially if it considers his presence
in the state opposed to its peace, order and good government, or to
12
13

Oda, "The Individual in International Law", in Sorensen(ed.) Manual of
Public International Law, Macmillan (1968) p. 481.
See, Attorney-General of Canada v Cain (1906) A. C. 502 at p. 546.

On the matter of admission of an .1lien, Godwin Gill stated:
"Questions of .immigration, of the entry and expulsion of aliens, fall
easily within traditional conceptions of domestic jurisdiction. It is
still common to find expressed the view that such matters are for the
local states alone to decide." 16

The right of a state to admit or not to admit is therefore well
established in international law. However, it is not clear whether it
seems to matter at customary international law what grounds there
are for refusing to admit. The admission and expulsion of aliens is
regulated by a number of bilateral and multilateral treaties. Thus,
the 1962 Anglo-Japanese Treaty of Commerce, Establishment and
Navigation, 17 for example, reads:
"Nationals of one High Contracting Party shall be accorded, with
respect to entry into, residence in and departure from any territory
of the other, "treatment not less favourable than that accorded to
the nationals of any other foreign country". 18

In conformity with the practice ·of states as discussed above,
Nigeria regulates the admission of aliens into 1. . .erritory by the
means of its immigration laws. An inquiry into the immigration laws
of many states will reveal that few of them admit aliens uncon14

Ibid.
I.C.J. Reports (1955) p. 4.
16
International Law and the Movement of Persons between States, Oxford
(1978) p. 51.
17
U.K.T.S.
17 (1963) Commd. 1979 Art. 3(1).
18
Ibid. See also the European Convention on Establishment 1955, U.K. T.S.
1(1977) Commd. 4573. In force 1965. OnFebruary 15,1977,therewere 11
practices, including the U.K. The European Communities allow freedom of
movement for nationals of member states. See, MacDonald: The New
Immigration Law, 1972, Chap. 12.
15
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to

ditionally. Most attach conditions. But hardly any state, though
entitled to assert the right to exclude aliens, actually exercises this
right in its extreme. According to Oda, no state is inclined to severe
all intercourse between itself and other countries. 19
4. APPLICABLE LAW IN NIGERIA
The law regulating the question of admission of aliens into Nigeria
is to ! : found in the Immigration Act 1963,1D as amended by the
Immigration (Amendment) Act, 1972. 21
5. PRELIMINARY REQUIREMENTS BEFORE ARRIVAL
No country throws its frontiers open to aliens to come in at will
without some measure of check. Nigeria is no exception. Consequently, Nigerian law prescribes certain requirements which must be
fulfilled by the intending alien before he can gain entry legally into
the country. On fulfilling the prescribed requirements, the alien may
then enter the country through any of the ports of entry of his
choice which may be by air, sea or road.
These requirements are set out in the Nigerian Immigration Act
1968 as amended by the Immigration (Amendment) Act, 1972.
By virtue of the Act, an alien is prohibited from entering the country
unless he is in possession of a visa or entry permit, whichever is
applicable to the alien's case. It will be a different matter if the alien
is exempted from having such a visa or permit. 22
The law requires that an application for visa or entry permit
should be made •v the appropriate Nigerian diplomatic mission
abroad. If in the opinion of the Head of the Mission\ he is satisfied
that the application has some merit, in other words, that it is a good
case, he must issue a visa or entry permit. 73
In a like manner, appropriate entry permit must be issued in
the case of Government officials of countries other than Nigeria,
19
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personnel of the United Nations Organisation and its agencies,
personnel of the Organisation of African Unity and its agencies,
persons seeking entry under any technical aid scheme, specially
organised economic and trade delegations and persons specially
invited by the Federal Government.~
It is possible that an alien may be seeking admission for the purpose of taking up employment under a contract of service, with any
of the Governments of the Federation. 25 In that case, the head of the
diplomatic mission must issue the appropriate entry permit. All he
requires to ensure is that the applicant produces the contract of
service or such other acceptable satisfactory evidence to that effect.
However, if an alien seeks entry for the purpose of taking up any
other employment the diplomatic head must refer the application to
the Federal Ministry of Internal Affairs for action. :as
Further, the law makes provisions for situations where there is no
diplomatic mission in the country concerned. In that case, an
application must, if there is an agreement between Nigeria and the
Government of that country for the performance of that Government of consular functions on behalf of Nigeria, be made to that
Government. 27 A person desirous of employing a non-national must
make an application to the Chief Federal Immigration Officer who
will order the immigration of the persons employed and their
dependents to Nigeria. 28 The foregoing provisions do not apply to:
(a)

persons who after a tour of duty with any of the Governments
of the Federation of Nigeria, Corporation or company aided or
controlled by any such Governments are abroad on leave with
the intention of resuming duty in Nigeria thereafter;
(b) spouses and children of persons .within (a) above;
(c) persons otherwise employed in Nigeria and their spouses and
dependants who before departure on leave apply for and obtain
a non-entry permit from the Chief Federal Immigration Officer;
(d) transit passengers who remain in or in the vicinity of the port of
entry for a period of time not exceeding forty-eight hours. 29

Oda, op. cit.

1D No.1, 1963.

21

22

73

No. 8, 1972. A distinguishing characteristic of Nigerian Immigration laws is
the lack of categorization of immigration status. The United Kingdom law
distinguishes between "patrials" and non-patrials" while the United States of
America law makes a distinction between immigrants and non-immigrants.
Section 1 (1) Immigration (Amendment) Act No.8, 1972.
Section 2(a) Immigration (Amendment) Act, 1972.

Section 2(b), ibid.
Other than by way of technical aid.
:as Section 2 (d), ibid.
27
Section 3(a), ibid.
28
Section
33, Immigration Act. 1963.
29
Section 4, Immigration (Amendment) Act, 1972.
:M
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Nigerians in collusion with Ghanaians and Beninois are determined
The entry of aliens for business purposes is provided for under the
law. 30 No person other than a citizen of Nigeria can accept employment without the consent in writing of the Chief Federal Immigration Officer. 31 Equally, an allien cannot, on his own account or in
partnership with any other person, practise a profession, trade or
business without the consent in writing of the Ministry of Internal
Affairs on such condition as to the locality of operation and persons,
as the Minister may prescribe. 32 Failure to comply with the provisions of section 8 ( 1) constitutes an offence as a prohibited
immigrant. 33
Subject to the provisions of the Immigration (Amendment) Act,
1972, any Commonwealth citizen or citizen of Eire, not being on
tour of service with the Federal or State Government, may enter the
country for the purpose of residence on production of a residence
permit with his own travel documents. Such travel documents must
be signed by or on behalf of the Chief Federal Immigration Officer
and issued subject to such conditions as may be endorsed thereon.
If the entry is for any such tour of service, such citizen will on
production of any evidence which an immigration officer may
reasonably require, by deemed to be in possession of a reasonable
permit.li'
An alien desirous of entering the country for the purpose of
residence, unless exempted, has to give security in such amount as
the Minister may prescribe and supply such information as the Chief
Federal Immigration Officer may reasonably require. The Chief
Federal Immigration Officer may issue a residence permit accordingly
35
if he is satisfied that it is a proper case to do so.
It is know that the preliminary requirements with respect to the
admission of aliens discussed above, are many a time violated.
Recently, there have been such discussions in the press, radio and
television on the increasing violation of Nigeria's territory by illegal
aliens. Not long ago, in a publication in one of the dailies, it was
reported that irrespective of the efforts of the Federal Military
Government to check the inflow of illegal aliens, some desperate

~~ll f~t::~e the Government's efforts. Writing under the caption

eg

ens Keep Coming" it was narrated how the delin uents
Serna, a border village
Jgen~ and Benm Republic bnngmg in illegal aliens without valid
:v~llin~ pa!'ers . by. ferrying them across the border to various
=~~ns m N:tgena. These acts defmitely constitute an offence
pu d a e und~ ~e ~mm~ation Act. Such persons on arrest will
b e ec1ared prohibited IIDIDigrants. 36

~~ve _formed a ~yndicate ?ase~ a~

6. PROCEDURE ON ENTRY
~~has b~en discussed before, once the alien has satisfied
~v . requrrements, .he ~an proceed by whatever means he

the prechooses
arnve at any of N~.genan ports. However, on arrival at such a ort
he mu~t present to an Immigration Officer a number of docuuient~
as requrrements. These include:
(i)

a passport, 37

(ii) a landing card, 3 8
(iii) a visa or entry permit, 39

(iv) an innoculation certificate
(v) completed Foreign Curren~y Exchange Control Form.
naJ!:~efini~ion of a passport under the Act agrees with the inter-

notion of a passport. It defmes a passport as "a travel
furnished with a photograph of such person and issued to
Y or o~ behal~ of the country which he is subject or a citizen
and. fo~ a pe~od which, according to the laws of that country has not
exprre and mcludes any other similar document approved by the

=u~ent

36

38

~e,

31
32

33

34
35

Section 8 of the Immigration Act.
Section 8 ( 1), ibid.
Section 8(1) (b), ibid.
Section 8 (2), See also Section 8 ( 3), ibid.
Section 9(1), ibid.
Section 9(2), ibid. See, also, Section 9(3), ibid.

:

8

9

Tunde Rotifa, "Illegal Aliens Keep Coming", Front page Punch
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Minister establishing the nationality and identity of the person to
whom it refers to the satisfaction of an Immigration Officer.
A visa is defined under the law as "an impression or endorsement"
by any means on a travel document purporting to be signed and
dated by an officer appointed for that purpose by or on behalf of
the Government of Nigeria, and authorising entry into or transit
across Nigeria subject to compliance with any special requirements
prescribed by the immigration authorities at a port of entry, and
valid for specified time and for the number of journeys stated therein".
The requirement for. an international inoculation certificate
appears to be based on an international convention to ensure that
measures have been taken to prevent the spread of small pox, cholera
and yellow fever. Finally, the alien is expected to fill the Foreign
Currency Exchange control form which he has to present to an
officer of the Department of Customs and Excise. If he has any
goods in his baggage to declare, the declaration has to be made to an
officer of the Department of Customs and Excise. 40
The law requires that every person entering or leaving the country
must report to an Immigration Officer for examination and furnish
such information in his possession as that officer may necessarily
require. 41 The authority of the Immigration Officer to examine
includes also his power to search the person and baggage belonging to
him. Immigration Officer has the power to detain for examination
any documt!nt found on a search, but the law limits the period of
such detention to seven days. 42
With regard to any ship or aircraft landing in the country, the
captain or commander of such vessel must supply to the Immigration
Officer-in-Charge separate lists showing disembark~g and transit
pdssengers who may in his discretion, examine them as if they were
immigrants. 43 Any immigrants or transit passengers named in any list
whose international certificates of health fail to comply with the
requirements of the Chief Federal Immigration Officer or whose
state of health the officer has cause to suspect, must submit such
medical examination or vaccination as a medical inspector may

40
41
42

43

Nigerian citizens are expected to submit to this procedure unless exempted.
Section 2(1) of the Immigration Act.
Section 2(3), ibid.
Section 3(1), ibid.
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reasonably

r~quire. 44

7. PROHIBITION OF ENTRY
An Immigration. Officer may, by notice given at any time to any
person who ~as amved at a recognized port in the country as a visitor
or .as a transit passenger on board a ship or aircraft and is for the time
bern~ on board a ship or aircraft prohibit him from landing while he
remains45at such port unless authorized to do so by an Imri:Ligration
Officer. It is within the competence of the Immigration Officer to
orde~ t~at the p~rson lea~e t~e country in a specified ship or aircraft
or WI.~ a specified penod m accordance with the condition of his
perrntt, or any other arrangements. 47 The power of an Immigration
Offic~r to refuse en~~ or admission into the country must be
exercised unless the MmiSter otherwise directs.4B
8 TREATMENT OF ALIENS

a:e

. The~e
two opposing views as to the standard of treatment of
aliens m mternational law. These are the "international minimum
standar~" and the "national treatment" rule. There is no doubt that
the. national treatment rule cannot conform with the minimum international standard,
whose meaning Commissioner Nelson stated in
9
NEER CASE4 thus: "It is clear that the domestic law and the
measures P.mployed to execute it must conform with the requireme?ts .o~ the s~preme law of members of the family of nations,
which I~ mte~attonallaw, and that any failure to meet these requireme~ts IS a .failure to perform a legal duty, and as such an inter.~tiOnal d~linquency .... The treatment of an alien, in order to constitute an mternational delinquency, should amount to an outrage
to bad faith, to wilful neglect of duty or to an insufficiency of
44

Section 3(2), ibid.
s Section 10(1), ibid.
: Section 10(3), ibid.
Sect~on 10(3), ibid.
48
Sectto!1.7(1), See also Section 7(2), ibid. For an example of a case in which
~e Mtruster of ~nternal Affairs exercised his discretion of refusing entry of an
alien under Section 13 of the Immigration Act 19 58 See Chief 0 A & Oth
49 v. The Mini~ter of I. A & Others (1962) LL.R. 777. '
. .
ers
~OS( ;~)~lco, 4: R.I.A:A. 60, p. 64 (1926); Also in U.N. Report, VoL IV, p.
4

1
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governmental action so far short of international standards that every
reasonable and impartial man would recognize its insufficiency.
Whether this insufficiency proceeds from the deficient execution of
a reasonable law or from the fact that the laws of a country do not
empower the authorities .to measure up to international standards is
immaterial". Sl
The great majority of arbitration awards are like that in NEER
CLAIM in supporting the view that international law requires states
to treat nationals according to an international minimum standard.
In the CHE v REA U CASE 51 , for example, in which France claimed
on behalf of a French national, in respect of his arrest and treatment
in detention by Great Britain, the Arbitrator (Beichmann) said:
"The detained man must be treated in a manner fitting his station,
and which conforms to the standard habitually practised among
civilized nations". 52

Some efforts have been made to marry the two standards but
without success. Thus, Garcia Amador, the International Law
Commission's Special Rapporteur in his draft Article 5 on the
Rights and Duties of states proposed that:
"The state is under a duty to ensure to aliens the enjoyment of the
same civil rights, and to make available to them the same individual
guarantees as are enjoyed by its nationals. These rights and guarantees
shall not, however, in any case be less than the "fundamental human
rights" recognized and defmed in contemporary international
instruments". 53

The proposal was rejected and consequently, the subject of responsibility for the treatment of aliens has been left for the time

being.

T~e N~ge~an practice on the question of treatment of aliens is
cert~ly mclined to the national standard of treatment approach In
ce~3.ln .areas~ Nigeria like some other states treat aliens qua alien~ in
therr. dtscr.etion. For ex~ple, aliens may be, and commonly are,
rest~~ted. m t?e ow~ershtp of property, Patticipation in public life,
Participation m ~us~ness, and the taking of employment. There is
gr~a.t need for Ntgena to keep the requirement of the international

mwmum ~tandard .constantly in view in its treatment of alil ...,. ->O
~ar there IS a n~ticea~le cordiality in the relationship existing
e~~en t~e teemmg alien population and Nigeria to suggest some
posttive satisfactory treatment.
9. RIGHTS AND DUTIES OF ALIENS

~xcept f?r a limited number of circumstances, aliens in Nigeria
enJOY practically the s~e rights under the law as Nigerian citizens
the~selves .. Most. coun~nes of the world provide for the rights of
f~ret~e~ .m therr baste laws, i.e. their constitutions. Similarly,
Ntge~a ~ Its suspended 1979 Constitution of the Federal Republic
of Ntgena, entr~nched a number of fundamental rights. 54
. The two b~stc fundame~tal right~ are personal rights and property
nghts. Jbe.y mclude the nght to hfe, 55 right to dignity of human
pe.rson, nght to personal liberty, 57 right to fair hearing 58 right to
pn~~te ~d ~amily life, 9J right to freedom of thought, con~cience and
religiOn, nght to freedom of expression and the press,6 1 right to
peace~~l .assembly and association, 62 right to freedom of movement, nght to freedom from discrimination,64 ·right to property,6s
5l

50

Ibid.
France v. Great Britain, 2 R .LA. A. 1113 (1931). English Translation in 27
A.J.LL. 153 (1933).
52
27 A.J.I.L. at 160 (1933). See generally, ROBERTS CLAIM, U.S. v. MEXICO
{1926) 4 R.LA.A. 77; JAMES CLAIM, U.S. v. MEXICO (1926) 4 R.LA.A.
82; QUINTANILlA CLAIM, Mexico v. U.S. (1926) 4 R.LA.A. 101; TURNER
CLAIM U.S. v. Mexico, 4 R.LA.A. 278 at p. 281 (1927).
53
Despite redrafting, Garcia Amador's proposa~ was thought to be impracticable for purposes of codification and dropped. For Further reading on the
preparatory study concerning a Draft Declaration on Rights and Duties of
States, see, Memorandum submitted by the UN Secretary-General, UN Doc.
A/CN. 4/2, p. 71.

55

51

56
57

These ~re co~ta~ed under chapter N oz the Constitution of the Federal
Rep';lblic of N~gena.
~;~~~n 30 of the suspended Constitution of the Federal Republic of Nigeria

Section 31, ibid.
Section
32, ibid.
58
Section 33, ibid.
59
Section 34, ibid.
60
Section 35, ibid.
61
Section 36, ibid.
62
Section 37, ibid.
63
Section 38, ibid.
64 Section
39, ibid.
65
Section 40, ibid.
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restriction on and derogation from fundamental rights, and right of
67
access to the courts of the land.
•
•
It is not intended to go into a discussion of the foregomg ?~hts
here. However, it is important to note, that although some provisions
of the Constitution in which they are entrenched have b~en
suspended, they are deemed to be very much alive for no res~onsible
government can afford to trample upon the fundamental nghts of
individuals and still hope for support from them. Fux:them.10r~, the
rights as contained in the constitution are in conformity with mternational standards. 68
10. DUTIES
There are no legal rights without corresponding legal. duties. C~n
sequently, the rights of aliens have corresponding duties. Just like
Nigerians, aliens have a duty to respect the laws of the land .. Th~y
must subject themselves to the jurisdiction. of the courts o~ N1gena.
There is a recognized principle of in temational law ~at aliens have
the right to possess and dispose of property. Such nghts over pn:r
perty can only be violated for public purposes on pay~ent of full
compensation by the state. The liberty and prope~y of aliens may ~e
temporarily restricted for the purpose of the mamten~ce of public
order, social welfare and security of local commuruties or of the
state." 69
RESTRICTIONS ON ALIENS
This section will be concerned with the treatment of a number of
areas in which the rights of a foreigner are restricted in the state in
which he resides. Indeed, international law recognizes as a f~ct that
an alien is disabled, restricted or even discriminated against m some
66
67

68

69

Section 41, ibid.
Section 42, ibid.
·
See, Universal Declaration of Human Rights 1948. The European Co~ve~t10n
of Human Rights 1950. The African Charter on Human and Peoples R_ights,
19 81. Also, Asian-African Legal Consultative Committee. Report. Arttcle 1
of the Reports provides that subject to local laws, regulat10ns ~n? orders, an
alien shall have the right to freedom from arbitrary arrest to religton, to have
the protection of the executive and police authorities in the state and to have
.
access to the courts and legal assistance.
Sorensen (ed.) Manual of Public International Law, Macmillan (1969), 489.

aspects of the affairs of the nation. As we indicated earlier on in this
chapter, aliens may be, and commonly are, restricted in the political
activities, business activities, human rights, matrimonial rights,
ownership of property and sometimes the taking of employment.~
The general position in international law in this regard has been
aptly put by Oda when he stated:
" ... the state may place aliens under certain disabilities or measures
of restriction of varying severity, in order to preserve its national
security or public order and to protect the interests of its own
nationals. Aliens are usually denied the exercise of political rights
including the right to vote, to hold public office or to engage in
political activities". 71

In keeping with state practice on the matter, Nigeria placed certain
restrictions on foreigners. Let us now tum to a discussion of some of
these areas:
(a) Political Activities:
Nothing in law prevents a state from endowing upon an alien a
right to participate in politics. However, unless and until a state so
stipulates through its laws, regulations and orders, an alien shall not
be entitled to any political rights, including the right or suffrage, nor
shall he be entitled to engage himself in political activities.
With respect to Nigeria, the legal position on such restrictions can
be found essentially in some sections of the suspended 1979
Presidential Constitution of Nigeria; the Electoral Act 1977 and the
Electoral Act 1982.
The 1979 Constitution like its predecessors, restricts political
activities to citizens of Nigeria only. For example, "a person shall be
qualified for election as a member of the Senate if he is a citizen of
Nigeria and has attained the age of 30 years". 72 Similarly, the Constitution clearly stipulates that only Nigerian citizen by birth shall
~ In the United Kingdom, an alien may not own a British ship or vote in
parliamentary election. See, Hood Phillips, Constitutional and Administrative
Law, 5th ed. 1973, p. 367.
71
Oda, "The "Individual in International Law", in Sorensen (ed.), Manual of
Public International Law (1968) p. 483.
72
Section 61 (a) of the Constitution of Nigeria, 1979.
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be qualified to hold the offices of the President, '8 and Governors, 'JI
of the States of Nigeria as well as members of Federal?S clild State
Assemblies. 76
According to the 1982 Act, the persons entitled to vote ~t any
election in any constituency within the meaning of that expression as
used in the constitution shall be those ordinarily resident there on
the qualifying date and who, on that date and on the date of the
poll, are citizens of Nigeria of the age of 18 years or over and are not
77
subject to an) legal incapacity to vote.
• •
•
Other sections of the Constitution provide for political appomtments. 78 While there is no specific provision therein prohibiting ~he
appointment of foreigners to political positions, no such appomtments have been extended to non-Nigerian citizens, even on contract
basis.
(b)

Busines.~

Activities:

The right of a state to legislate with a view to regula~g its
economic and business life is an attribute of statehood or soverel~~
ln the exercise of this right, the state may regulate or pro~bit
professional or business activities or any other employment of aliens
...
within its territory.
.
Nigeria, like other countries regulates its c~mmerc1al activities.
Areas of business activities very much affected mclude employment
opportunities, membership of professional b~die_s as w~ll. ~ promotion of business. 79 There is no law in N1gena prohib1tmg the
appointment of aliens to the public offices of the country's pub~c
service. However, there are certain areas where because of therr
73
?4
75

or;
77
78
79

Section 123, ibid.
Section 163, ibid.
Section 61 (b), ibid.
Section 100, ibid.
.
Section 1 ( 1) of the 1982 Electoral Act which is exactly a reproduction of
Section 1(1) of the 1977 Electoral Act.
. .
See, for example, Sections 132, 139, 140, 173, 177 and 178 of the Constitution.
In the case of employment, the policy of Nigeria is that strictly all jobs which
were originally held by foreigners. and can be filled up by the indigenes must
be retrieved from such aliens. Recently a good number of state military
governors have directed that the hiring of non-Nigerian teachers in post·
primary institutions must discontinue. The Nigerian Medical Association
(NMA) sometime ago forced the resignation of the Director of Medical
Serivces of the Nigerian Railway Corporation.

nature, non-Nigerians cannot be appointed. Take for example, the
Nigerian Armed Forces, Navy, Air Force, Nigerian Security Organisation, etc.
Some professional bodies in the country have by the laws
establishing or regulating their activities discriminated against nonNigerians. Prominent among these bodies are the Architects
Association of Nigeria, the Chartered Accountants Association of
Nigeria, Nigerian Bar Association. Indeed, only citizens of Nigeria
until recently can be called to Bar. II> By virtue of the Nigerian Enterprises Promotion Act, 1977, aliens are prohibited from participating
in certain business.

EXPULSION OF ALIENS
Just as every independent state or nation is entitled to admit the
subjects and citizens of foreign states, equally every state reserves the
same right to exclude from its territory such foreign nationals, unless
it has entered into any engagement by treaty on the subject. In that
case, the treaty must of course prescribe the rule to be observed. In
the case of Attorney-General for Canada v. Cain, 81 the Judicial
Committee of the Privy Council said:
"One of the rights possessed by the supreme power in every state is
the right to refuse to permit an alien to enter that State, to annex
what conditions it pleases to the permission to enter it, and to expel

or deport from the state, at pleasure, even a friendly alien, especially
if it considers his presence in the state opposed to its peace, order
and good government, or to its social or material interests".

Accordingly, the state enjoys an unqualified right to expel an alien
depending on its own whims and caprices and does not need to give
reasons whatsoever for its action. However, under generally accepted
principles of international law, a state must not carry out the expulsion in an arbitrary manner, such as by using brute force to effect
the expulsion, or by otherwise mistreating the alien. It has also been
argued that the alien being expelled ought to be given a reasonable
opportunity to safeguard property. This requirement is certainly
11

See, Section 4 of the Legal Practitioners Act, 1975, (No. 15, 1975) and
Section 5 of the Legal Education (Consolidation) Act, 1976.
• (1906) A.C. 542 at p. 546.
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justifiable in terms of an alien who entered the country legally and
engaged in a legitimate business thereafter, only to fall out of favour
with Government of the realm. Need, the same opportunity be given
to an alien who found his way illegally into the country? The answer,
obviously will be in the negative for whatever he did while he was in
the territory of the expelling country could be said to be upon a base
ground.
In PALGRAVE BROWN'S CASE. 82 the right of the Hungarian
Government to expel Brown was not disputed. Mr. Brown was a
British student who was awarded a Hungarian state scholarship on
November 20th, 1949 to study for a year in Hungary. Within two
weeks of his arrival in Budapest, he was informed that he must leave
the country by December 12, 1949. No reasons were given. In the
House of Commons, a Minister of State at the Foreign Office, in
reply to a question, stated:
"It is of course, within the rights of the Hungarian Government to
expel any foreigner from their country and there seems, therefore, to
be no legal ground for an official protest. My right honourable friend
nevertheless deplores their arbitrary expulsion, at the shortest notice,
without specifying a reason, of a British student to whom they had
just awarded a state scholarship for one year." 83
In the Boffola Claim, 84 an Italian was expelled from Venezuela
for publishing an article, inter alia, criticising the Judiciary. The
Umpire, (Ralston) said:
"{1) A state possesses the general right of expulsion; but (2) Expulsion should only be resorted to in extreme instances and must be
accomplished in the manner least injurious to the person affected.
"{3) The country exercising the power must when occasion
demands, state the reason of such expulsion before an international
tribunal, and an inefficient reason or none being advanced, accept
the consequences.
"(4) In the present case, the only reasons suggested to the Commission would be contrary to the Venezuelan Constitution; and as this
is a country not of despotic power, but of fixed laws, restraining
among other things, the acts of its officials, these reasons (whatever
82

Hansard, H.C. Vol. 460. co1s. 154-195, January 19, 1949, 8 Whiteman 854.

83

Ibid.

81

Italy v. Venezuela, 10 R.I.A.A. 528 at p. 537 (1903).

good ones may in point of fact have existed) cannot be accepted by
the umpire as sufficient".

The above statement of Umpire Ralstion raises at least two issues
which call for comments namely that:
(i)

States should expel only in extreme instances;

(ii) The country exercising the power, must when occasion de-

mands, state the reasons before an international tribunal.
Taking the first submission of Ralstion, it is known that states in
ordering expulsion of an alien do so. for a number of considerations
which vary as of necessity depending on the circumstances of each
state. There is no doubt that a state orders expulsion of an alien
when his conduct in general activities within the domain of the
expelling state becomes rather unbearable. The Nigerian Government. will expel. if an alien indulges in sabbotage of the states'
secunty, economic espionage or violates other known cherished values
?f the_ ~tate. The state will also expel if the foreign national indulges
m ~olihcs ~f any nature capablP of inciting a section of the Nigerian
s~ciety agamst other sections either on the basis of ethnic or religious
differences. Two examples readily come to mind to illustrate our
point of view here. At this point in time, greatest headache is the
sta~e of its (!'ligeria's) economy as well as occasional religious riots
~hie~ .result m destruction of both valuable lives of a good chunk of
1ts CI~Izens and property. Any foreigner found behind the perpetration of any of these acts will surely get the boot, and shown the
way out. The .circumstance will be considered extreme enough to
warrant expulston. One cannot but agree with Ralstion that states
should not expel on flimsy excuses.
What defies understanding and certainly does not enjoy the
support of the present writer is his suggestion that if a state is pressed
by whatever reason to expel, according to him when occasion
demands, it should state its reasons before an inte~ational tribunal.
This suggestion is completely unacceptable. A state should be given
the bene~t ?f the doubt t~ be capable of deciding when to expel
base? .on Its mherent sovereign powers so to do. Similarly, the option
of giVIng reasons for such an act should be optional and ought not
to operate as a duty upon such a state. It is a different matter if the
ordered expulsion is violative of the supreme law of the land -
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namely The Constitution. 85
In Ben Tiller's Case, 85 in which a British dock leader who had gone
to Belgium to support dockers' activities there was expelled from
that country, the Arbitrator stated that, "The right of a state to
exclude from its territory foreigners when their dealings or presence
appear to compromise its security cannot be contested".

EXPULSION OF NATIONALS
On the expulsion of nationals, Weiss states:
"As between national and state of nationality the question of the
right of sojourn is not a question of internationallaw.lt may, however, become a question bearing on the relations between states. The
expulsion of nationals forces other states to "admit aliens, b~t,
according to the accepted principles of intemationallaw, the admiSsion of aliens is in the discretion of each state .... It follows that the
expulsion of a national may only be carried out with the consent of
the state to whose territory he is to be expelled, and the state of
nationality is under a duty towards other states to receive its
nationals back on its territory". 87

The position in international law is that a state is under a duty as
between other states to accept in its territories those of its nationals
who have no where else to go. If a citizen of Nigeria is expelled for
example, from Ghana, and he is not accepted for settlement else85

8 Whiteman 874. In a press release dated May 21, 1951, the US department
of State expressed its concern "over the continued denial by Chinese Communist authorities of exit permits to certain Americans, including a number
of shanghai businessmen, some of whom have been endeavouring for over a
year to leave China". No state should refuse granting exit permits voluntarily
asked for by an alien, provided such an alien is not standing trial on a ~harge
before a competent court of the host state. Certainly the US has the nght to
speak only for its citizen who had been denied exit permits.
a; Great Britain v. Belgium 6 B.D.I.L. 147 (1898).
87 Nationality and statelessness in International Law, 1976, pp. 49-50. See also,
Article 13, Universal Declaration of Human Rights 1948; Article 12, International Covenant on Civil and Political Rights 1966,· and Article 2, 4th Protocol to the European Convention on Human Rights" The Protocol entered
into force on May 2, 1968. On December 31, 1977, there were 10 contracting
parties. For further reading on Expulsion of Nationals see, D.J. Harris, Cases
and Materials on International Second Edition, Sweet and Maxwell, London,
1979, pp. 432-435.
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where, Nigeria will be required by Ghana the state where then she
was to accept him. We cannot readily cite an example in which the
reception of a Nigerian citizen, who has been expelled from another
state. But it is clear that in the event of such an event happening, he
will be allowed to return to the country, by the Nigerian authorities.
In sum, therefore, the right of expulsion, like the right to refuse
admission, is a concomitant attribute of statehood. The state has a
right to expel aliens in the interest of public order and stability. All
that need to be stressed is that in exercising this right, every state
must resist the temptation to abuse such a discretionary right.
PROHffiiTED IMMIGRANTS
The Nigerian Immigration Act provides for the expulsion of prohibited immigrants.
According to the Act, any person within any of the following
categories is deemed to be a prohibited immigrant and liable to be
refused admission into the country or to be deported as the case may
be. 111 Such persons include:
(a) any person who is without visible means of support or is likely
to become a public charge;
(b) any idiot, insane person or person suffering from any other
mental disorder;
(c) any person convicted in any country of any crime whereever
committed, which is an extraditable offence within the provision of the Extradition Act. 89
(d) any person whose admission would in the opinion of a Ministry
of State be contrary to the interest of national security. c;u
(e) any person against whom an order of deportation from Nigeria
is in force;
(f) any person who has not in his possession a valid passport or
being a person under, the age of sixteen years has not in his
possession a valid passport or is unaccompanied by an adult on

88

119
90

Section 17 of the Immigration Act.
No. 87, 1966.
See, Shugaba Abdurahaman v. Federal Minister of Internal Affairs and
another, (1981) 1 NCLR 25.
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whose valid passport particulars such a person appears;
92
(g) any prostitute;
93
any
person
who
is or has been a brothel keeper, a house
(h)
holder permitting the defliment of a young girl on his premise_s,
a person allowing a person under thirteen years of age to be m
a brothel, a person causing or encouraging the seduction o~ pr?"
stitution of a girl under thirteen years of age, a person tradmg m
95
prostitution,~ or a procurer.

DEPORTATION ORDER
Any person who being a prohibited immigrant that enters Nige~a
except in accordance with the Act is guilty of an offence and, if
convicted, the court may make a recommendation for deportation of
the offender. 96
·
•
The Minister can, in the public interest, make a depgrtatiOn ord~
whether or not the person has been prosecuted for an ~ffe~ce:..
Equally, if the Minister is of the opinion that any person m N_lg~na
ought at any time after his entry to be cla~~ed as a prohib1~ed
immigrant, he may make an order accordingly. A_n_y p~rson h~vmg
entered Nigeria at any time in pursuance of a v1s1tor _s perrn1t or
transit permit and remains in the country beyond the time _allowed
by such pass or breaks any other condition _subject to w~~h such
permit was issued, will come under the amb1t of the provlSlons of
Section 18. 99
•
•
Where a person convicted of an offence by any court 1s committed
for sentence to another court, any power to make recommendation
for deportation in respect of him must be exercisable by the court to
91 Section 37 of the Act empowers an Immigration Officer to allow ~ny pe~n
under the age of 16 years to enter the country without ~ penru! proV1~ed
such person is with his/her paren.ts. Such a perso~ i~ adnutted will ~ot ~
anywhere else in the country w1thout the perm1ss1on of an lmiiUgrlltiOD
Officer.
92 Section 17 (3) (g).
93 Section 17 (a) defines brothel keeper.
~ Section 17 (3) (e), ibid.
·
95 Section 17(3) (g), ibid. The Minister ~e~erves t~e right to add to or amend any
clause on prohibited immigrants by glVmg notice on such amendment.
96 Section 18(1), ibid.
97 Section 18 (2), ibid.
98 Section 18 (3), ibid.
99 Section 18(4), ibid.

which he is convicted. 100 For the purposes of any enactment relating
to appeals in criminal cases, a recommendation for deportation is
treated as an order made on conviction and the validity of such a
recommendation will not be called into question except on an appeal
against the recommendation or the conviction upon which it is
made. 101 Wherefore, the minister may, at his discretion, make a
deportation order requiring the person to leave the country and prohibiting him from entering there, 102 as long as the order is in force. 118
A deportation order may at any time be revoked, whether before or
after the person to whom it relates has left or been removed from the
country but will not affect the validity of anything previously done
thereunder. 104 Pending the deportation, the Minister may direct him
to be detained. 105

THE ECONOMIC COMMUNITY OF WEST AFRICAN STATES
TREATY (ECOWAS) AND THE ADMISSION AND FREE
MOVEMENT OF COMMUNITY CITIZENS WITHIN NIGERIA
The point has been made earlier, that movement across national
boundaries whether of persons, goods or services is primarily within
the domain of national regulation.
The jurisdiction of Nigeria with respect to the admission and free
movement of citizens of ECOWAS countries within Nigerian territory may however be limited by treaties and international law rules
expressly recognized by Nigeria. 1 ~
Member states ofECOWAS have enacted various legislations which
deal with the entry and sojourn of aliens in their respective territories.
The question that comes up for consideration is to what extent
Nigeria has accepted limitations by the said treaty of her right to
regulate entrance and exit of aliens in her territory?
The Economic Community of West African States (ECOWAS)
Treaty is an international agreement to which Nigeria is a party. The
100 Section 19 (I), ibid.
101 Section 19(2), ibid
102 Cf. Section 22.
103 Section 20(1 ), ibid Also, Section 20(2), ibid.
104 Section 20(3), ibid
105 Section 22(1), ibid
106
See, Osita C. Eze, "The ECOWAS Treaty and the Movement of Aliens Goods
and Services". Paper presented at the Conference on "Nigeria's Inte~ational
Boundaries" organised by NIIA, April 5-7, 1982, p. 1.
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preamble to the treaty envisages the elimination of all obstacles to
the free movement of persons. The principle of free movement of
persons is equally confirmed in the aspect of the treaty dealing with
the aims of the Community. 107 Ordinarily speaking, the preambular
provisions in international conventions do not create legal obligation
for the parties. 108
However, it would appear that stipulation as to the aims of
ECOWAS certainly imposes legal obligation on member states. This
is for the simple reason that once the aims of the organisation are
violated, the whole management becomes a farce.
The ECOWAS Treaty inter alia stipulates that "Member states
should make every effort to plan and direct their policies with a view
to creating favourable conditions for the achievement of the aims of
the community; in particular each member state shall take all steps
to secure the enactment of such legislation as is necessary to give
effect to the treaty .109 Thus, this provision no doubt imposes a legal
obligation on the member states to ensure the achievement of the
aims of the community.
The ECOW AS Treaty provides a concrete legal basis for the
freedom of movement and to some extent, the method of its
implementation. It is Article 27(1) of the said Treaty that provides
this bias. It states:
"Citizens of member states shall be regarded as Community citizens
and accordingly member states undertake to abolish all obstacles to
their freedom of movement and residence within the Community".

The Treaty does not defme the term "Community citizen". In
pursuance of Articles 27 and 2 of the Treaty, the Heads of States and
Governments of the Community, at a Summit Meeting held in
Senegal, Dakar, signed the Protocol on Free Movement of persons in
1979. According to this document, a "Community citizen" is
defmed as "a citizen of any member state". 110 What is clear is that
the defmition of the term "Community citizen" does not offer an
107

Article 2(d).
0sita Eze, op. cit.
109
Article 3.
110
Protocol Relating to Free Movement of Persons Residence and Establishment
done on 29 May, 1979: Official Journal of ECOWAS, Vol. 1, June 1979,
Article 1.
108
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easy unde~tandin~ o~ the concept nor can the term be assigned the
mearung as IS given to the notion of citizenship in local legisla~IOns. Under th~ treaty defmition of "community citizen", a
clatmant to that nght needs to prove that he is a citizen of the
member state wi~hin the meaning of the constitutional provisions of
such a state as It affects citizenship laws. Mere residence in the
territory of a member state of the treaty would not do.
The legal significance of Article 27 is that with coming into force
o.f. the treaty, all citizens of member states become community
Citizens. Furthermore, Article 2 7 (1) imposes a legal obligation on
member states to abolish all obstacles to the freedom of movement
of ECOWAS citizen. The enjoyment of the freedom by ECOWAS
citizens is subject to agreements between the member states. 111 They
are therefore under an obligation to reach an agreement on the issues
in good faith.
What does the term "free movement of persons" mean in the
c?ntext of ~he ECOWAS Treaty? Does the free movement provision
giV~. unqualified freedom to a community citizen to move around the
temtory of a member state without any restriction whatsoever?
F~ee ~~veme~t entails an uninterrupted mobility of the commuruty citiZen within the territory of any of the member states. This
presupposes that there should be no form of discrimination on the
grounds of nationality in respect of physical movement, residence
and. establishment. 112 It is submitted that freedom of movement
env~saged _here cannot be absolute. Every state, like individuals in
ordmary life have certain privacies which cannot be easily thrown
open to all and sundry. It therefore necessarily follows that the
~o~munity c~tizen can be allowed to move freely only within the
limit~ of m~taining public policy, public health and above all,
P.u?lic s~~unty. What this means in effect, is that the community
CitiZ~~ Will be free to move around to the extent permitted by the
mumcipal laws of the admitting state. In other words he has to
comply with the immigration laws of the admitting state the sense
of the ECOWAS Treaty and the 1979 Protocol.
. ~ticle 2 (1) o~ the Protocol provides inter alia that community
c!tizen has the nght to enter the territory of member states. The
nghts contemplated under Article 2 (I) are to be achieved in three
phases which must be completed within 15 years. The right of entry
s~e

in

111
112

Article 27(1).
Article 2 of the 1979 ECOWAS Convention.
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and the abolition of visa is to be accomplished during the first phase.
Implementation of the First Phase:
Abolition of Visa and Entry Permit: The Protocol and the directive
of the Authority of Head of State and Government on the Implementation of the Protocol Relating to the Freedom of Movement
of Persons and the Right of Residence and Establishment
contain the
113
provision for the implementation of the first phase.
The directive
is to come into force upon signature and shall be published in the
official journal of the Community and the National Gazette of the
114
respective member states.
Movement of Persons: A citizen of the Community who is visiting
any member state for a period not exceeding ninety days has the
right to enter the member-state through the official entry point free
of visa requirements. If such a visitor desires to extend his stay
beyond the stipulated period of ninety days, such extension must be
authorized by the appropriate authority of the member state. If he
fails to obtain the extension, any further unauthorized stay becomes
illegal.
The exemption from visa requirements for community citizens
does not preclude the possession of a valid travel document. Any
citizen of the Community who wishes to enter into the territory of
any other member state is required to hold a valid travel document
and an international health certificate. A valid travel document is
defined to mean "a passport or any other valid document establishing
the identity of the holder with his photograph, issued by or on
behalf of a member state of which he is a citizen and on which
endorsement by immigration authorities may be made"·. A valid
travel document shall also include a laissez-passer issued by the
community to the officials establishing the identity of the holder.
Failure to comply with these requirements will disqualify a community citizen from benefitting from ECOW AS regime on the
freedom of movement. What is more, compliance with these requirt7
ments does not imply an automatic right of entry for community
citizen into the territory of a member state. "Notwithstanding the
provisions of Article 3 above, member states reserve the right to
113
114

1979 Dakar Protocol op. cit.
Article 5(3) of ECOWAS Treaty.
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TABLE A
From the above discussion, it becomes evident that a lot of work
awaits the member states of ECOW AS Treaty to translate into reality
the aims and objectives of the Community, particularly that of free
movement of its citizens. Significant restructuring of their immigration laws must be undertaken. Tables A and B hereunder give a
picture of recent immigrant and emigrant figures of aliens entering

AFRICAN IMMIGRANTS INTO NIGERIAm

and leaving Nigeria.

·if,_,~ .r IX
CONCLUSION
The discussion of the legal status of aliens in Nigeria reveals a
number of loose ends untied. These problems are particularly to be
noticed in the implementation of the provisions of the ECOWAS
Treaty with regard to free movement and residence of Community
citizens within its territory. Although the Treaty itself is young,
some of the provisions of the suspended Nigerian Constitution of
1979 dealt a heavy blow to the intended equal treatment of aliens
provided therein. 116 In Nigeria's ltwenty-fout .• years of life as an
independent country, it has acceded to a number of international
agreements whose effect touch on treatment of aliens. One of such
treaties is the Geneva Convention on the Status of Refugees, in
1957, and most recently, the ECOWAS Treaty to mention but a
few. In the light of the above, the need arises for a close re-examination of Nigeria's Immigration Acts of 1963 and 1972 to bring them
in line with present modern treaty obligations of the country.

1979

1980

1981

Ghana

38,229

80,593

80,686

Guinea

2,856

2,378

2,197

Togo

4,845

25,970

9,101

Benin

11,255

49,814

27,724

1,763

4,052

3,486

989

676

955

Mali

3,983

10,989·

5,608

Camerouns

3,596

15,429

6,932

Chad

1,314

10,090

5,318

Niger

1,334

Ivory Coast
Upper Volta

.___

ll 7

See, Sections 34 & 39 of the suspended Nigerian Constitution.

1982

1983

L..

.__

116

YEARS

COUNTRY

I

17,473

14,894
I

SOURCE: Statistics Section , Immigrat·lOn Department, Lagos.
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CHAPTER 7
TABLE B

EXTRADITION IN INTERNATIONAL LAW Wim
PARTICULAR REFERENCE TO SOME EVENTS IN
NIGERIA

AFRICAN EMIGRANT 118

COUNTRY

I. INTRODUCTION

YEARS
1979

1980

1981

1982

Ghana

9,672

69,855

93,423

-

Guinea

371

2,631

2,241

-

Togo

1,396

9,421

Benin

13,759

34,474

19,293

-

Ivory Coast

125

2,851

2,444

-

Upper Volta

91

683

594

-

Mali

1,188

8,064

4,340

-

Camerouns

5,104

8,912

4,853

-

Chad

2,282

2,263

2,383

-

Niger

13,778

14,156

5,999

-

-

1983

-

-

The subject of extradition is much older than modern international law. From the earliest times, up to the development of
modern states in international relations, states had considered the
need borne out of practical experiences, to fashion out laws, which
would govern the question of extradition. The enactment of specific
municipal legislations on extradition became n(~cessary to enable
sovereign states bring back their citizens who on committing certain
punishable offences fled from their fatherland to seek refuge in
foreign countries.
The concept of extradition is not a new idea in international law.
In any of its forms, it is an ancient institution, whose origin can be
traced to ancient civilization. 1 Despite its long historical evolution,
extradition still remains confused and complicated. In the minds of
many once extradition is mentioned, what is referred to are such
deeds as are nowadays termed "political offences". Ordinary crimes
such as smuggling, currency counterfeiting and trafficking are not
included nor given adequate weight. It is submitted that a critical
study of ancient treaties on extradition of culprits was not limited to
political crimes alone. Persons surrendered often included those
charged with murder, theft, robbery, rape, abduction and other
serious non-political crimes. 2
It is difficult to state precisely when and where the first enactment
of municipal law on extradition by a state was promulgated. However, what is on record is that as early as 1803, a law on extradition
was passed by the State of Belgium. 3 Over three decades later, the
1
2

3

Nussbaum, A., A Concise History of the Law of Nations, Revised Edition,
New York, 1954, p. 4.
O'Higgins, P., The History of Extradition in British Practice 1174-1794, in
Indian Yearbook of International Affairs, 1964, Vol. 13, Part II, pp. 78-115
at p. 108.
Oppenheim, International Law: A Treatise (1955) Vol. 1, p. 698.

us SOURCE: Statistics Section, Immigration Department, Lagos.
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United Kingdom of Great Britain and Northern Ireland promulgated
its own extradition Act in 1870.4 Later in the nineteenth and
twentieth centuries more states gradually but steadily enacted their
own local laws on the subject which later formed the basis of treaties
on extradition.
In the absence of a concise and universally accepted rule of international law, governing extradition, resulting from the diverse state
practice on the issue, the only other way out was for states to
conclude either bilateral or multilateral agreements between themselves.5
Organisations of states and groups of states from a particular
geographical region whose criminal laws were gr~~nded u~on
identical basis are known to have concluded extraditiOn treaties.
Prominent among the earliest extradition conventions of a multipartite nature was that of 1933 between members oftheOrganisation
of American States. 6 In 1952, the Arab States also concluded
7
extradition agreements.
The necessity for a closer examination of this problem is further
compounded by the fact that in the present stage of techn.ological
advancement the activities of criminals, apart from the 1s~e of
political off~nces, have been substantially .influenced. ~oundaries
have almost lost all meanings. With the vmous economtes of most
West African States in virtual state of collapse as a result of incessant
economic and other crimes committed freely within and across State
boundaries, there cannot be a better time than now to suggest a joint
and concerted action to combat and punish them among the States
of West African subregion.
Life in Nigeria and among Nigerians shows that such crimes as
murder, currency trafficking and counterfeiting, rape, abduction
etc. are very much on the increase in the country, at a time when the
Government is at pains to deport all illegal aliens while at the same
Clarke, The Law of Extradition, 1903. See also, P~ggot, Extradition, ~ 910.
It is an established rule of international law, confrrmed by the practice of
states that the decision as to whether a state would accept or refuse a request
to extradite A or B at the request of C will certainlY depend usually on the
existence of an extradition treaty between the requesting sta~e and the
requested state, or alternatively, on the degree of friendly relationship
between the states concerned.
6 See Seventh International Conference of the Organisation .of American
States, Final Act 1933, p. 155.
7 See, (1952), 8 Revue Egyptionne, p. 328.

tim~ trying to uph~ld the spirit of the Economic
Afn~an ~~ates as 1t affects free movement of

Community of West
the so-called "com-

mumty c1tizens".
Ac~ordingly, it is proposed that the study will first examine the
question ?f extr~dition, survey the international law perspective of
the question; rev1ew the extraditable offences both in international
law and u~der the Nigerian Extradition Act, 1966 on the subject.
~e questions of surrender of fugitives, restriction of surrender,
se1z.u!e and surren~~r of property as well as transit of surrendered
fugtbves, the. proV1slO.ns of the Nigerian law applicable and treaty
aggreements, 1f any, will be discussed. 8
2. MEANING AND POSITION OF EXTRADITION IN CONTEMPORARY INTERNATIONAL LAW
A

~riminal

may take refuge in a state which has no jurisdiction to
or a state which is unable or indeed unwilling to try him
fo~ vmous reasons. Sometimes, the reason may be because all the
evtdence and witnesses indispensable for the crime alleged are
abroa~. ~t o~er times, it might well be that the offence for which
the. c~mal 1s wll?ted by the requesting states does not constitute
a cnmmal.offence.m the municipal laws of the requested state.
Under mte~ab?nal law, there is no duty known to us which
places any obligation upon a state to extradite in the absence of a
treaty. The suggestion has been made to the effect that there is a
nexus b~tween extradition and asylum; even though they may not
necessmly be coterminous. According to Michael Akehurst asylum
en~ .wher~ e~tradition be~ns, i.e. a state has right to grant a~ylum to
fugtb~e cnm~als unless 1t has bound itself by treaty to extradite
them. The nght of asylum means the right of a state to grant
asylum.
Acco.rding to _D.P.O'Connel, extradition is "a gloss on the rule of
la": which permits asylum to a criminal fugitive from abroad.u The
try h~,

4

5

8

Un~ 1_966, Nigeria operated the English Extradition Act in addition to local
~~l~tions. See, Extradition Act, Cap 65 Laws of the Federation: Fugitive
rzm_mals. Surr~~der Act. Cllp. 73, Laws of the Federation. The Act repealed
Englis~ Extradttlon Acts of 1870, 1873, 1881, 1895, 1905, 1906, 1932.

9 See,
11

M1chael Akehurst, A Modern Introduction to International Law 3rd ed
,
.,
See, D,P. O'Connel, International Law for Students, Stevona (1971), 290.
1978 ' p. 105 •
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International Court of Justice offered ~ explanation of t~e c~:~
nection between extradition and asylum m the Asylum case w
it stated:
"In the case of extradition, the refugee is within ~~ teX:itoi?' of the
State of refuge. A decision with regard to extradition lm~hes o~ly
the normal exercise of territorial sovereignty. The refuge~ 1S ~utste
the territory of the State where the offence was commlttfe an tha
to grant him asylum in no way derogates rom
e
. .
, l3
deClSlOn
sovereignty of that state .

(a)

individual reserves a right in international law to

de!::~~l~ :not

~tis ~~~c~:~~~~:~~~~~~~

quite clear. While
international document, namely.' the Uruve~s d" ·.d al The document
Rights seeks to confer such a nght on an m lVl u .
provides as follows:
"Everyone has the right to seek and enjoy. in other. countries asfylu~
.
This right may not be mvoked m the case o -pro
from prosecu t 10n.
li · al ·
from acts
th c~i~~:~ations'... 14
secutions genuinely arising from . no.n-ro
contrary to the purposes and prmclp es o
e

tt

..

the Declaration seeks to give individuals
~rom the a~~ve p:~v~:~n, Granted that the states which voted in
~ nght :: th~lici~~ers~ De~laration did not feel themsel.ves obligate~
b~os~r doing, there is the possibility that the Declarati~~ ~a~i~~al
sequently become binding as a new rule of customary~ ~s held in
law!s At the United Nations Conferenc~ on Human~~ that "the
Teheran in 1968, a resolution was ?roclatmed tot~:t:s :~ obligation
Universal Declaration of Human R1ghts. · · · c~ns.~ 16
~ r the members of the international commuruty .
o In international law' individuals are extradited (i.e. handed over)
11
13
14

15
16

by one state to another state, in order that they may be in the latter
state for offences against its laws! 7 Extradition treaties are usually
bilateral and often impose the same obligations on the parties. The
main characteristics of provisions of such treaties which appear to be
common to all of them include the following:

The situation is that extradition usually is restricted to serious
crimes. Such crimes must also be crimes under the laws of both states
concerned. In other words, the treaty would apply to all offences
which are criminally punishable in the two countries. 18 The prescribed punishments for each crime must also be clearly stipulated. A
vital provision of extradition treaties has to do with the place of the
commitment of the alleged crime. What international law requires
which is often provided for in the treaty is that the alleged crime
must have been committed on the territory of the state requesting
extradition. The fact that at least part of the crime, not necessarily
all, has been committed on the requesting state's territory is usually
interpreted to be sufficient.
(b) Deimition of extraditable persons:

The scope of application of extradition treaties constitutes
another important aspect of the question. The treaties may apply to
all persons accused or convicted of an extraditable offence. It is usual
to find some provisions in the treaty which clearly exclude the
extradition of nationals. 19
(c) Proc.edure for request of extradition:
Under international law, there is no binding procedure for corn-

•

See,I.C.J. Reports, 1950 at p. 273.
Ibid

See: Article 14, of the Universal Declaration of Human

Definition of extraditable offences:

17

R" ht 1948
1g s,
·

See, Akehurst! op. cit. at~- ~8-_79. al Declaration of Human Rights is being
Already, ~he Impact oft e mver~d A ood number of Charters on Human
fully felt m many parts of. the wor · . g f the world the latest being the
Rights are being adopted m ma~y ;egl~n,s oRights ado~ted in 1981. For a
African Charter on Hu~an an
teopS e s Prof U 0 Umozurike's Article on
detailed discussion of this documen ' ee,
. . .
1983
Same in American Journal of International Law, Vol. 77 No. 1,

.

18
-

19

Extradition includes the surrender of convicted criminals who have escaped
before completing their sentence.
This approach is often referred to as the "double criminality" principle. The
practice whereby the treaty lists the extraditable offences by name is not
helpful as the list may become out of date when completely new types of
crimes are introduced.
Such provisiom are to be found in extradition treaties concluded by continental countries who claim wide jurisdictions to try crimes committed by
their nationals abroad.
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municating the request for extradition. However, a request for the
surrender of a fugitive criminal would normally be made by the
diplomatic representative of the country requesting extradition to
the country in which the criminal has taken refuge. In the absence of
such a representative; the application may be made through a senior
officer of the ministry of external affairs of the requesting state.
Such an officer should not be below the rank of a first secretary in
an embassy. It will be expected that the application will furnish all
the necessary details which will facilitate the extradition requested.
Such particulars will include certificate of conviction issued by a
competent court of the country making the application. Where a
fugitive is being sought with the aim of prosecuting him for alleged
crimes, it will be necessary that such application will include a
collation of evidence of the alleged crimes. Normally, treaties provide
that the courts _of the extraditing state must satisfy themselves that
there is prima facie evidence of guilt before ordering extradition for
purposes of trial.

(d) Specialty principle:
This means that an extradited person must not be tried for a crime
other than that for which he was extradited. He must first be given
a chance to leave the country to which he was extradited.
(e)

Offences of a political, military or religious character:

The definition of what constitutes political offences has raised a
number of difficulties of interpretation. Consequently, countries
have tried to solve the difficulties in different ways. For example,
opinions differ as to what constitutes a political offence.
On the issue of extraditable offences in international law, Oppenheim's statement is very instructive. In his view:
"Unless a state is restricted by an extradition law, it can grant extradition for any crime it thinks fit. And unless a state is bound by an
extradition treaty, it can refuse extradition for any crime. Such
states as possess extraditjon laws frame their extradition treaties
conformatory therewith, crimes for which they are willing to grant
extradition".

Having thus briefly sketched the international law perspective of

---

---
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the question, it now becomes necessary to examine the applicable
law in Nigeria with respect to extradition.

3. THE APPLICABLE LAW IN NIGERIA
The extradition law of Nigeria is to bt! found in the Extradition
Act 1966.10 The provision of the Act will be applied to a country by
an order where a treaty exists between Nigeria and that country on
the prosecution or punishment ofwanted persons. 21
The law requires that an order made in pursuance of Section 1 (i)
should embody the terms of the extradition agreement and the
provisions of the Act will apply to the country subject to such
conditions, exceptions and qualifications as may be specified in the
order. 22 Within the period the order is in force in respect of any
country, the provisions of the Act will apply to that country subject
to the provisions of the order and to the terms of the ex tradition
agreement as recited or em bodied therein. 23
One observable feature of Section 1 of the Act is that by its construction, it envisages both existing and any future extradition
treaties and agreements between Nigeria and any foreign country or
countries. The provisions of that section of the Act allow for charges
depending on the circumstances of a particular treaty or agreement
and of course depending on the country concerned. The intention
perhaps of this type of provision is to allow the country some
measure of flexibility. An order made in pursuance of the Act will
not come into force before the commencement date of the Act.,.
Section 2 of the Act is broad enough and deals with the territorial
application of the Act. In other words, what is the scope of its
application? It does include first and foremost, member states as well
as non-member states of the Un,i ted Nations Organisation. The Act
applies to every separate country within the Commonwealth. 25 The
term "separate country" as used in the Act includes each sovereign
20

No. 87, 1966.
Section 1 (i), Extradition Act, 1966.
22
Section 1 (2), ibid. See, also Section 2 (4 ), ibid.
23
Section 1 ( 4), ibid.
,. Section 1(6), ibid. See, also Section 2(2), ibid. By the Extradition Act
(Appointed Day) Order, 1967, (L.N. 28, 1967) signed by the then Attorney,
General of the Federation, Dr. T.O. Elias, the Act came into effect on 31st
{
January
1967. Judge Elias is now the President of the I.C.J. Geneva.
, 25 Section 2(i), ibid.
21
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and independent territory. 26 But it is vital that the Sovereign and
independent country should inform the Nigerian Government that
the territories should be designated as forming part of the independent country for the purposes of the Act. n The Nigerian Government extended the application of the Act to all the dependent
territories of the United Kingdom of Great Britain and Northern
Ireland.211
Although the membership of the Commonwealth is quite sizeable,
it constitutes less than one fifth of the nations of the world. From
the provisions of Nigeria's Extradition Act as it affects the scope of
its application, it is clear that no extradition can be effected with
non-Commonwealth Countries in the absence of an extradition
treaty between any such country and Nigeria. Only two of such
treaties are known to us to be in exiStence, namely that with Liberia
and the United States of America.
EXTRADITABLE OFFENCES UNDER THE 1 ~66 ACT:
The Nigerian Extradition Act 1966 specifically enumerates the
offences which are extraditable. 19 These include murder of any
degree, manslaughter, abortion, maliciously or wilfully wounding or
inflicting grievous bodily harm, assault occasioning actual bodily
harm, rape, unlawful sexual intercourse with a female, indecent
assault, procuring or trafficking in women or young persons for
immoral purposes, bigamy, kidnapping, abduction or false exposing
or unlawful detaining of a child, bribery, perjury or subornation of
perjury or conspir;" ': to defeat the course of justice, arson, an
offence concerning counterfeit currency or against the law relating
to forgery, embezzlement, fraudulent conversion, fraudulent false
accounting, obtaining property or credit by false pretences, receiving
stolen property, or any other offence in respect of property involving
frauds.
Others include burglary, housebreaking or any similar offence,
robbery, blackmail or extortion by means of threats or by abuse of
authority, malicious or wilful damage to property, acts done with the

intention of endangering vehicles, vessels or aircraft, an offence
against the law relating to dangerous drugs or narcotics, piracy,
revolt against the authority of the master of a ship or the commander
of an aircraft, and contravention of import and export prohibitions
relating to precious stones, gold and metals. It is also an extraditable
offence "for aiding and abetting or counselling or procuring the
commission of, or being an accessory before or after the fact to, or
attempting or conspiring to commit, any of the offences" enumerated
above. 30 Listing of extraditable offences under the Nigerian law
appears to have been borrowed from the British practice. This
method has been criticised as being clumsy and capable of becoming
out of date in the wake of new types of crimes. 31 It does not appear
in our view that the list is exhaustive.
POLITICAL AND GRAVE OFFENCES:
What appears to be generally agreed international standard is that
extradition cannot be effected for purely "political offences"
(emphasis ours). However, extradition should be granted in respect
of "grave offences". Let us examine the two issues starting with the
political offences. As has been indicated, the definition of political
offences has given rise to difficulties of interpretation which different countries have tried to solve in different ways. 32
Accordingly, it is left to the country to which a request for
extradition is made to determine which offences fall within the
political category. Since the concept of political offences is very
fluid, countries are bound to come out with different interpretations
of it. Political offences have been described as such as are incidental
to, and form part of political disturbances. 33 Various national courts
have had occasion to pronounce on what constitutes a political
offence. Thus, in In re Kapheugst, 34 the Swiss Federal Court granted
extradition of a person accused of having committed bomb outrages

30
26
27

28
29

Section 2(2) (a), ibid.
Section 2 (3), ibid.
See, Extradition (United Kingdom Dependent Territories) Order, 1973; See,
paragraph 1 of L.N. No. 24, 1973.
These are contained in Schedule 2 of the Extradition Act.

31
32

33
34

See, Schedule 2, items 1-28.
See, Akehurst, op. cit. at p. 106.
See, I.A. Shearer, Extradition in International Law, 1971, ch. 7. See, also,
R v Governor of Pentomille Prison, ex parte Cheng, (1973) A.C. 931: R v
Governor of Winson Green Prison ex parte Littlejohn (1975) 3 All. E.R. 208.
See, Stephen, History of the Criminal Law of England, II, p. 21.
See, Annual Digest, 1929-1930, Case No. 188.
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of a purely terroristic character in October 1930.35 In Re Castion, 16
a Swiss national who had taken part in a revolutionary movement in
the Canton of Tinaco and had incidentally shot a member of the
Government was refused extradition by the court because it considered the crime to be of a political nature. According to the Court,
in order that an offence can qualify as a political offence:
"It must at least be shown that the act is done in furtherance of,
done with the intention of assistance, as a sort of overt act in the
course of acting in a political manner, a political rising, or a dispute
between two parties in the state as to which is to have the government in its hands".

The Jacquin Case presents yet another interesting example of the
definition of the concept of political offences. In the case, a French
manufacturer named Jules Jacquin domiciled in Belgium and a
foreman of his factory named Celestin Jacquin, who was also a
French, tried to cause an explosion on the railway line between
Little and Calais with the intention of murdering the Emperor
Napoleon II. France requested the extradition of the two criminals,
but the Belgium Court of Appeal refused to surrender them on
account of Belgium extradition law prohibiting the surrender of
political criminals. Since the decision in Jacquin case, it is now an
accepted rule of law that the murder of a Head of a foreign Government or a member of his family should not be considered a political
offence. 37
The term "grave offences" like "political offences" has defied an
35
36

37

See, Oppenheim, op. cit., 708. See, further, In re-Giovanni Gatti, Annual
Digest (1947) Case No. 7.
(1891) I Q.B. 149.
See, Joyce v Director of Public Prosecutions, (1946) A.C. 347, 372. The
accused, William Joyce was charged with treason under the Treason Act 13 51
for having made propaganda broadcasts to the UK from Germany for the
German Government. Although Joyce had spent his adult life in England, the
accused was a US citizen, born in the US of Irish parents who had emigrated
there and became naturalised US nationals. It was argued at the trial that the
accused did not owe allegiance to the Crown and hence could not be guilty
of treason. The House of Lords accepted that allegiance was necessary to the
offence of treason but found that the accused, as holder of a British passport
in his name still in force at the time of his broadcast, was entitled to protection by the Crown and therefore owed allegiance to the Crown. This was
so even though the passport had been obtained by fraud.

Extradition in International Law with Particular Reference to Some Events in Nigeria 113

acceptable legal defmition. Different legal writers have made some
efforts at the defmition. Thus, D.P. O'Connel stressed the difficulty
of determining the expression when he commented:
"The understanding at the basis of extradition treaties is that the
procedure will be employed in cases of "grave offences". Howev.er
what is 'grave' to one country is not to another. In certain Middl~
East. c~untries,_ violat~on of a harem is certainly a "grave offence"
but It IS not VIewed 10 that way elsewhere. By which legal system
the~, that of the requisitioning state or that of the requisitioned, is
gravity to be measured? International law is indifferent to the
question for it has no yardstick for the purpose." 38
Another writer, Shigeru Oda though he did not attempt a defmition
of 'grave offences' gave some examples of grave offences. To him
sue~ o~fe~ces "as murder, arson, robbery, forgery and other offences
which It IS the common interest of all nations to suppress" would
fall into this category. 39

It ~s submitted that what should guide the determination of what
constitutes a grave offence must depend on the general practice of
states as borne out of extradition treaty or agreement subsisting
betwe~n them. Certainly the courts have a role to play in this regard.
Essentially an offence is grave if such a country so feels.

OTHER PROVISIONS UNDER THE 1966 ACT:
The -~ct clearly. p~ovides for the surrender of fugitives, discharge
of fugitives, restnctions on surrender, seizure and surrender of
property _and transit of surrendered fugitives. These provisions will
now be diScussed separately.
Surrender of Fugitives:
The procedure for the surrender of a fugitive criminal is clearly
set out under. the Act. Accordingly, every fugitive criminal of a
country to whtch the Act applies, must, subject to the provisions of
~e Act, be liable to be arrested and surrendered whether the offence
m respect of which his surrender is sought was committed before or
:: See, O'Connel, op. cit. 291.
See, Max Sorensen, Manual of Public International Law, pp. 522-523.
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after the commencement of the Act or the application of the Act to
that country, and whether or not there is concurrent jurisdiction in
40
any country in Nigeria over the offence.
While, as has been stated, international law does not prescribe any
specific procedure for communicating a request for extradition, the
Nigerian Act provides that a request for the surrender of the fugitive
criminal of any country must be made in writing to the AttorneyGeneral by a diplomatic representative or consular officer of that
country and must be accompanied by a duly authenticated
41 warrant
of arrest or certificate of conviction issued in that country. Where
42 a
request is made in accordance with the provisions of the Act, the
Attorney-General may require a magistrate to deal with the case in
43
accordance with the provisions of the Act.
It is possible in practice that two countries could at the same time
make a request for the surrender of the same fugitive criminal. To
take care of this type of situation, the Act requires the Attorney44
General to determine which request is to be given priority. In the
absence of any guideline to the Attorney-General under the Act, in
determining which circumstances should receive priority consideration in reaching a decision whether or not the fugitive should be
surrendered, and to which country, the Act allows him a discretion,
the onus lies then on the Attorney-General to consider seriously
all the circumstances of the case objectively before taking a position.
A magistrate issues a warrant of arrest of the fugitive criminal if
he is satisfied that the evidence before him justify the issue of the
warrant.45 However, it is vital that the offence complained about had
been committed in Nigeria or the fugitive had been convicted in
46
Nigeria. A warrant so issued may be executed anywhere in Nigeria.
Such a fugitive criminal arrested on the strength of the warrant must
be brought before the magistrate as soon as is practicable, after he is
40

41
42
43

44

45
46

Section 4 of the Act. See, also, Section 38(2) of the suspended Nigerian
Constitution 1979.
Section 5 (l) ofthe Act.
Section 5 (1), ibid.
The Attorney-General will not make such an order once he is satisfied that
the surrender of the fugitive criminal is restricted by the provisions of the
Act. The discussion of the instances in which a fugitive criminal will not be
surrendered will be undertaken under "Restrictions on Surrender".
Section 5 ( 4 ).
Section 6, ibid. See also Sections 21-28, C.P.A.; Sections 56-68, C.P.C.
Section 6(2), ibid. cf. Section 31, C.P.A., Section 64 C.P.C.

so ~-ested.47 The magistrate may exercise the power of issuing a
prov1Slonal warrant for the arrest of a fugitive criminal without an
order_ from
Attorney-General.48 However, it is clear that he
~ly :voke_ this po~er if he is satisfied by information and evidence
at .. ere IS sufficient ground to do so. It is possible to issue a
pbr?VISionhi~ w/ arrant in respect of a person who is or is suspected of
emg on s her way to Nigeria. 49
'
I ~ow~ver, the power of a magistrate is confmed to his jurisdiction
; ISS~mg the warrant, the magistrate must send to the Attorney~
~ner
a report of the f:tct. together with the information and
evtdence, or certified copies thereof upon which he based his action.
Th: A~ornerGeneral reserves the right to cancel the warrant and
~e:~ed ~ r~e~e -~f the ~u~tive criminal where he has already been
thirty d.
~gt _ve c~mal must be released within a period of
. ays be~nmg wtth the day on which he was arrested if an
order ts not rece~v~d from the Attorney-General. 51 But this do'es not
mean that a fu~tive offender so released will not be re-arrested if
the re~uest for his surrender is made afterwards. 52
I~ IS expected t~a~ the hearing will commence after the com~::~n ~~:e pre~mary requ~ements under the Act. 53 In proth . f g .ti the hearmg, the magiStrate will assume jurisdiction as if
e ~gt ve _were brought before him charged with an off
comrmtted wtthin his jurisdiction. 54 It is possible to lead eviden;:~~
prove that the offence for which the fugitive is bein t . d .
n~ts flsornot
an
extraditable
offence or
oth
. that. the surrender of the fu gt?t.we
some
for er ~e~son n~. pr~vtded m the Act or that the extradition treaty in
cov~~ s:c;:~nof;;~~:. :nd the country seeking his surrender does not

th~

th Th~ Act

c~

~ready pr~vide~
en~cdateThd will be received m

requrre .

that some documents if duly auevidence. No further proof will be
ese documents include:

47 Section 6(3), ibid.
: Sect~on 7, ibid.
Sect1on 7(2), ibid.
50
Sect~on 7(3), ibid.
51 Section 7(6), ibid; Section 12 of the Act deals with th
al
the A ttorney-Ge a1 t ·
e gener powers of
52 Section 7(7) .b.dner
o Issue an order for the release of a fugitive criminal.
S3

, I I .

Sections 5, 6, 7.
: Section 8 (1 ), ibid.
Section 8 (2), ibid.
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criminal to prison, he must inform him that he will not be
s~rrendered until after the expiration of fifteen days beginning
wtth the day on which he is committed. He must also be told
that h~ has a right to apply for a writ of habeas corpus and
forthwtth send to the Attorney-General a certificate of such a
committal and such report on the case as the magistrate thinks
fit.~ 1 If in the circumstances of the. case, the magistrate is
satisfied that the fugitive criminal should not be committerl to
prison, he must promptly order him to be discharged. 6 - However, if on the other hand, the fugitive criminal is committed to
prison, he must not be surrendered before the expiration of
fifteen days beginning with the day on which he is committed
or if a writ of habeas corpus has been issued, until the court
has given its decision on the return to the writ, whichever is the
later. 63 Where the fugitive criminal is not discharged, the
Attorney-General may order his surrender to any person
authorized by the requesting state. 64 The person so authorized
rna~ . recei~e •. hold in custody and convey out of Nigeria the
fugtbve cnmmal surrendered to him in pursuance of the order.
If the person so surrendered escapes from any custody to which
he has been delivered, he will be liable to be retaken in the same
manner as any person who escapes from lawful custody. 65

(i)

any warrant issued in a country other than Nigeria;
(ii) any deposition or statement or oath or affirmation taken in any
such country or a copy of any such deposition or statement;
56
(iii) any certificate of conviction issued in any such country.
The term "duly authenticated" presupposes that the enumerated
documents must be certified according to law, by persons usually
recognized to exercise such functions. These include a judge,
57
magistrate or officer of the country concerned.
The Act provides for the taking of evidence in Nigeria for use
abroad. Under this section, the testimony of any witness in Nigeria
may be obtained in relation to any criminal matter pending in any
court or tribunal in another country in like manner as it may be
obtained in relation to any civil matter under any law for the time
being in force in any part of Nigeria as regards the taking of evidence
there in relation to civil or criminal matters pending before tribunals
in other countries. 5 8 ·
If the magistrate is satisfied under certain circumstances, he may
commit a fugitive to prison while still awaiting the order of the
Attorney-General for his surrender. This will happen if the magistrate
is convinced that
(i)

the warrant was issued in a country to which the Act applies, is
duly certified and relates to the prisoner.
(ii) the offence of which the fugitive is accused is an extraditable
offence in relation to that country;
(iii) the evidence produced would, according to the law of Nigeria,
justify the committal of the prisoner for trial if the offence of
which he is accused had been committed in Nigeria; and 5
(iv) the surrender of the fugitive is not precluded by the Act. Also
where the country requesting the surrender of the fugitive is
one to which the Act applies, is also not prohibited by the
terms of the extradition agreement as recited or embodied in
the order. 60 If the magistrate decides to commit the fugitive

Discharge of Fugitives:
If a fugitive criminal already committed to prison is not surand conve~ed out of Nigeria within two months beginning
wtth the day on whtch the court gives its decision on the return of
the. writ, ~hichever is th~ later, the High Court of the territory in
whtch he 1s, may, on application made on behalf of the fugitive, and
upon proof that reasonable notice of the intention to make the
application has been given to the Attorney-General order that the
'
•
fugitive be discharged from prison custody. 66
re~dered

61
56
57

58
59
60

Section 15 (1 ), ibid. See also Section 15 (2), ibid.
Section 15 (3 ), ibid. Judicial notice must be taken of the official seals of
ministers of state of countries other than Nigeria. See, Section 15(4), ibid.
See, Section 16, ibid.
See, Section 3 ( 1), and ( 6), ibid.
See, Section 8 (3), ibid.

62
63

64
65

66

Section
Section
Section
Section
Section
Section

8 ( 6), ibid.
8 (7), ibid.
9(1), ibid.
9(3), ibid. cf. Section 271 of the Criminal Code.
10, ibid. Section 10 deals with discharge of a fugitive criminal.
9(2), ibid.
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Restrictions on Surrender of Fugitive Criminals:

he will not be detained or tried in that country for any offence
committed before his surrender other than any extradition
offence which may be proved by the facts on which his
surrender is granted.'~~
a period of fifteen days beginning with the day on which he is
committed to prison to await his surrender has expired. 77

There are certain situations in which the Act restricts the
surrender of fugitive criminals. 67 In at least nine instances, a fugitive
criminal will not be surrendered if either the Attorney-General or
the court68 is satisfied that:

(i)

(a)

Seizure and Surrender of Property:

(b)

(c)
(d)

(e)
(f)

(g)
(h)

67
68
69
'Ill
71

72
73
"14
75

the offence in respect of which his surrender is sought is an
offence of a political character. 69
the request for his surrender, although purporting to be made in
respect of an extraditable crime was in fact made for the
purpose of prosecuting or punishing him on account of his race,
religion, nationality or political opinions or was otherwise
not made in good faith or in the interest of justice; on
if surrendered, he is likely to be prejudiced at the trial, or to be
punished, detained or restricted in his personal liberty, by
reason of his race, religion, nationality or political opinion; 71
by reason of the trivial nature of the offence for which his
surrender is sought or the passage of time since the commission
of the offence, be unjust or oppressive, or be too severe a
punishment, to surrender the offender; 72
he has been convicted of the offence for which his surrender is
sought or has been acquitted thereof and that he is not unlawfully at large; 73
criminal proceedings are pending against him in Nige.ria for the
offence for which his surrender is sought.~
the fugitive offender has been discharged whether by acquittal
or on the expiration of a sentence as the case may be, 75
provision is made by the law of that country, or that special
arrangements have been made, such that, so long as the fugitive
has not had a reasonable opportunity of returning to Nigeria,

Section 3, ibid.
Court in this context, means any magistrate dealing with the fugitive's case
as provided for under Sec. 8.
Section 3(1), ibid.
Section 3 ( 3 ), ibid.
Section 3(6), ibid.
Section 3(2) (a), ibid.
Section 3(4), ibid.
Section 3 (2) (b), ibid.
Section 3 (5), ibid.

--

----~--

-

The Act makes some provisions for the seizure and surrender of
property. 78 Under the Act, a police officer may seize and detain any
property found in the possession of the fugitive at the time of the
arrest which appears to him to be reasonably required as evidence for
the purpose of proving that the fugitive committed the offence of
which he is accused. 7'J Any property seized may be handed over to
such person as the Attorney~General may direct, being a person who
in his opinion, is duly authorized by the country obtaining the
surrender to receive it. 80 Nothing in this section will prejudice any
right which any person may have in any property which falls to be
handed over and where any such rights exists, the property must not
be handed over except on condition that the country obtaining the
surrender of the fugitive criminal in question will return it as soon as
may be after the trial of the fugitive. 81
Transit of Surrendered Fugitive:
. Th~ Attorney-General may grant the right of transit through
Ntgena of a person being or about to be conveyed from one country
~o another on his surrender pursuant to a treaty or other agreement
m the nature of an extradition agreement or the law of any country
within the commonwealth relating to the surrender of persons
wanted for prosecution or punishment. 82 However, such a grant of
?6

77
78
7'J

80
81

81

Section 3(7), ibid.
Section 3 (8), ibid
Section 11, ibid.
Section 11 (1 ), ibid
Section 11 (2), ibid.
Section 11 (3), ibid. For further reading, see I.A. Shearer, Extradition in
International Law, 1971, ch. 7, See, specially Rosalyn Higgins. "Unlawful
seizure and inecular extradition ·: (1960) 36 B.Y.I.L. 279.
Section 14, ibid.

Extradition in International Law with Particular Reference to Some Events in Nigeria 121

120 The Theory and Practice of International Law in Nigeria

right of transit by the Attorney-General must be upon a request to
that effect made by the country to which he is being or is about to
be conveyed. 83 If the Attorney-General makes a grant of right of
transit of any person, may make arrangements for his transit to be
supervised by the Nigeria Police Force and where such arrangements
have been made, the person in transit must be treated as being in
lawful custody so long as he is accompanied by a member of that
force. Where such a person escapes from lawful custody, he will be
Hable to be retaken accordingly. M

EVALUATION OF THE 1966 ACT:
Overall, the Act demonstrates a bold move in dealing with a good
number of issues affecting the problem of extradition. However, as
has been observed, the provision in respect of extraditable offences
is by no means exhaustive and is bound to raise problems.
For example, the offence of bigamy is included in our list of
extraditable offences just because it is in the British Extradition Act
without considering the fact that bigamy though considered an
offence under the laws is perfectly in keeping with Nigerian culture as
a people. Thus, it has been argued that if the offence of bigamy is
enforced, nine out of every thirty Nigerian male would be behind the
bars. From the discussions of the provisions of the Act, it is clear
that the judiciary and the Attorney-General have decisive roles to
play in extradition matters. Indeed, the fmal and conclusive decision
in respect of extradition questions in most states vests essentially on
the judiciary. This, of course, is in keeping with international
standards. 85 Since the Attorney-General exercises a great deal of
discretionary powers, it is expected that much attention is paid to
83
111
85

'

'

Section 14(1), ibid.
Section 14(2), ibid.
Shigeru Oda in Max Sorenson at p. 525 states: "In most states the final
decision is in the hands of the judiciary, which will declare that the requested
state is either authorized or not authorized to extradite the person claimed. A
declaration that the competent authority is not authorized to extradite the
person claimed is conclusive, and the person claimed is set at liberty. Where
extradition is authorized by the judiciary, the extradition itself is effected by
executive action". Even in situations where extradition agreements exist
between the parties, any dispute as to the true construction of the terms
usually falls for the determination of the courts, unless the contrary is
provided.

the merits of each case. In other words, his discretionary powers
must be judiciously exercised. The same is applicable to the
magistrate.
Another positive aspect of the Act is in respect of Section 3 which
clearly enumerates instances where it will be unlawful to surrender
a fugitive criminal. Whereas the list given may not be exhaustive,
what is prohibited therein serves as some check against excesses of
either the judiciary or the executive in the surrender of fugitives.

4. EXTRADITION TREATY BETWEEN mE PEOPLE'S
REPUBLIC OF BENIN, THE REPUBLIC OF GHANA, mE
FEDERAL REPUBLIC OF NIGERIA AND THE REPUBLIC OF
TOGQ.Iri
INTRODUCTION:
The idea for the conclusion of an extradition treaty among certain
countries of the West African Sub-region had been mooted for a long
titne now as the best way to ftght against crime in all its forms within
the region. Owing to the highly heterogeneous nature of the subregion arising from political, social, cultural, linguistic and ethnic
differences, such ideals and ideas were not initially possible,
particularly during civilian regimes in these countries. In recent
tUnes, the desire of the countries of Benin, Ghana, Nigeria and Togo
to promote peace, security, solidarity and harmony for the economic,
social and cultural developments of their respective countries
motivated the realization of this wish at a time when the situation of
the world economy in general and that of Africa in particular is in a
total state of chaos. Thus, after a period of slumber, punctuated with
apathy on the party of the West African States concerned, the
execution of this noble and laudable idea became a reality as a result
of determined initial moves made by Nigeria and the other countries.
The Preamble of the Treaty though short, precisely states the main

86

Done in Lagos on the lOth day of December 1984. It was not possible for us
lay our hands on the certified true copy of the text of this treaty at the 1
tune of the preparation of this paper. However, rather than skip an examina- ··
tion of this important legal document , we chose to base our discussion on the
so-called "Draft Treaty" which we are assured is exactly the same as the final
document signed by the Heads of States concerned.

t?
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aim of the instrument. 87

EXTRADITION PROCEDURE:

RETURNABLE OFFENCES:

The question of procedure for extradition is fairly elaborately and
comprehensively set forth.~ The medium of communication of the
request for extradition is through diplomatic means. This must be
made in writing accompanied by the original or certified copy of a
judgement of conviction or a warrant of arrest or any other order
issued in the form prescribed by the requesting state. Also important
is the fact that the offences must be legally defmed and the time,
place of commission of the offence as well as the relevant laws under
which the offences fall shall be stated as precisely as possible. 95 It is
vital that the description of the person claimed is made as well as
any further information which can help determine his identity and
nationality. 96
It is possible to request for a provisional arrest in
cases of emergency. Such a request shall be transmitted to the
competent authorities of the requested state either directly by letter
or telegram or by any other means in writing, but the request shall
be confirmed through diplomatic channels. 97 The provisional arrest
shall terminate if within a period of forty (40) days after the arrest
the authorities of the requested party· have not received the relevant
documents. 98 In case supplementary information is required, by the
requested state, this must be communicated through diplomatic
channels. The information needed must be provided within a period
of forty (40) days beginning from the receipt of the request for
supplementary information. At the expiration of this period, the
offender shall be provisionally released but this does not mean that
he may not be re-arrested after the awaited supplementary information is received.

The Treaty does not list down extraditable offences. However, it
states that extradition shall be granted in respect of persons accused
of offences punishable by the laws of the Contracting Parties by at
least two (2) years imprisonment. 81 Participation in a crime is sufficient to return a criminal provided that such a participation is
punishable by the laws of the Contracting Parties. 19 Persons who
have been convicted by the requesting state for extradition offences
whether they have served part of their sentence or not shall be
returned. 90 It is clear that the provision for extraditable offences
does not contemplate all crimes per se. It is in respect of crimes
which on conviction carry penalties not less than two years
imprisonment. Such crimes must in addition be punishable by the
laws of the Contracting Parties.
POLITICAL OFFENCES:

The provision on political offences prohibits the grant of extradition for crimes or offences of a political nature or if it is proved that
the requisition for the surrender has been made to try the accused
for a crime or offence of a political nature. 91 Extradition will also be
refused if in the opinion of the requested State the request is to
persecute or punish him on account of his race, religion 'or political
opinion. 92
The law governing extradition of the fugitive criminal under the
Treaty shall be carried out in the requested state in conformity with
the laws of the requested state. 93

OTHER PROVISIONS UNDER THE TREATY:
87

88
89
90
91
92
93

The countries were animated by their strong desire to maintain and foster the
firm relations of friendship and fruitful cooperation which unite their
peoples, as well as their desire to fight against various crimes particularly
those of currency trafficking, smuggling and economic offences against the
States.
Article 2 (1) of the Treaty.
Article 2(2), ibid.
Article 2(3), ibid.
Article 4, ibid.

The Treaty provides for communication of decision, multiple
.requests, transit through another state, extradition expenses, transfer
of convicted prisoners for execution of sentences and property of
94
95

96

Th~

treaty does not provi~e

f~r t~e inclusion of the photograph of the person

claun~d, b~t the overall Implication of this provision is that the requested

Ibid.

Article 6, ibid.

Article 7, ibid.
Ibid.

97

98

state 1S left m no doubt as to the identity of the person wanted
Article 7 ( 4 ).
·
As listed in paragraph I of this Article.
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extradited persons.
The decision of the requested state on whether or not she would
extradite shall be done through diplomatic channel. 99 Should the
request for extradition be concurrently made by more than one
state, either for the same offence or for different offences the
req.uested party shall make its decision based upon the reiative
senousness of the case, the place of the commission of the offences, the relative dates of the reque:;ts and the possibility of subsequent extradition to another state.
The requested party shall bear expenses incurred by reason of
the extradition except cost of land, sea and air transport to and
from the requested state. 100 The Articles connected with the offence which can serve as exhibits found on the person sought at
the t~e of his arrest, shall at the request of the requesting state
be seiZed and returned to the authorities of that state. 101 It is
possible that the articles involved may belong to a third party. In
that situation, they must be returned to the requested state as soon
as possible after legal proceedings. Returning of such articles shall
not attract charges. 102
There is ·no doubt that the Treaty is a very welcome develop~~nt in the relations of the four states concerned. Most of its proVISIOns appear to have borrowed heavily from the Nigerian 1966
Extradition Act earlier discussed. There are however areas which
will surely generate great controversies in the future ~hen it comes
to the practical implementation of the provisions. Such areas include the traditional problem questions of defining '-'political offences" for example. For as long as the spirit of cooperation demonstrated by the Contracting Parties remain chances are the
Treaty will go a long way to stabilize the efforts directed towards
the elimination of crimes in the region. The speed with which it has
b.een ratified by the four States bears testimony to the determina~lon of the parties to see to its take off, even though it entered
mto force provisionally upon the signature by Heads of State and
Government.
Certainly by the act of ratification of all the Parties it has now
entered into force definitively. In general terms, the 'Treaty pro99

Article 8, ibid.
Article 13, ibid.
101
Article 14( 1), ibid.
102
Article 12(3), ibid.
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visions are in conformity with the accepted rules and practice of
extradition in international law. It is only by such arrangements
that states can hope to regulate the contemporary trend in the
proliferation of crimes in the complex present era of technological
advancement.

5. NIGERIAN PRACTICE:
Nigeria, as a comparatively newly independent state has not
developed extensive practice and case law in the area of extradition.
However, it is possible to deduce from the existing laws and the
attitude of the Nigerian government in few cases affecting it on
this subject, what may be generally regarded as the Nigerian practice in this area. Since 1960, there have been four main instances
in which Nigeria has had to contend with issues of extradition
before the December 31st 1983 developments in the country.
The first case arose in 1962 in the second year of Nigeria's life
as an independent country in Brixton Prison (Governor) and
another, Exparte Enahoro. 103 The applicant, a Nigerian citizen
was wanted in Nigeria to stand trial on charges of treasonable felony
and conspiracy to effect an unlawful purpose. After an unsuccessful attempt to overthrow the legitimate government of Nigeria
headed by late Sir Abubakar Tafawa Balewa by unlawful means,
he escaped to Ghana from where he subsequently arrived in London.
While in London, the applicant was arrested under the Fugitive
Offenders Act, 1881 on a warrant issued by the metropolitan
magistrate. He was committed to prison on 13 December, 1962. 104
While in detention pending extradition to Nigeria, the applicant
filed a writ of habeas corpus and for an order of relief. 105
Counsel for the applicant argued that the evidence .presented in
the magistrate's court on behalf of the Nigerian Government did
not raise a strong or probable presumption of guilt. The applicant
fought his case vigorously up to the House .of Lords. His contention was that he was wanted in Nigeria for political offences, but
he lost the case and was finally extradited to Nigeria to face his
trial. In Nigeria, the applicant was convicted by the High Court
of Lagos on charges of treasonable felony and conspiracy to effect

100

103 (1963)

2 All. E.R. 4 77.
Section 5 of the Fugitive Offenders Act, 1881.
105
Under Section 10 of the Act.

104
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involvement in the coup were levelled against Mr. Gowon by Dimka
an unlawful purpose. 106
10
The Nigerian Extradition Act was only enacted in 1966 while the leader of the coup. 9
The allegations were of such a grave nature that the Nigerian
the Enahoro case was heard in 1962. If the matter were to come
Government
then under General Olusegun Obasanjo made repreup today, there will be very good chances of his succeeding in not
sentations
to
the Government of the United Kingdom for the exbeing extradited. The reason is obvious. Under the present Act,
tradition
of
Mr.
Yakubu Gowon. At the time, the British Governthe offence of treasonable felony is not listed as an extraditable
ment
like
the
Government
of Ivory Coast in the case of Ojukwu,
offence. Again, this lends weight to the criticism of enumeration
bluntly
refused
to
extradite
Gowon to come and face the charges
of offences under the Act.
preferred
against
him
as
a
result
of the abortive coup on the ground
The other two cases of interest are those of Chukwuemeka
110
that
the
offence
was
a
political
one.
Odumegwu Ojukwu and Yakubu Gowon. Even though neither
In contrast _with the Enahoro case, it must be mentioned, for purof these two cases was heard in a court of law, it will be interestposes
of clanty, that the extradition of Anthony Enahoro from
ing to discuss them, according to the order in which they happened.
Britain
in 1962 was for the purely political offence of sedition. The
In the Ojukwu case, it arose as a result of an unsuccessful attempt
extradition
was effected under a law which has since been repealed.
at secession. On May 30, 1967, Biafra declared its independence
Under
that
law, the rule of non-extradition of political offenders did
of Nigeria, of which it had constituted the Eastern Region. Its war
not
apply
between
Commonwealth countries.
of independence was unsuccessful and Biafra surrender~d to the
though unreported, 111 is of relevance to our
The
fourth
case,
Nigerian Federal Government on 12 January, 1970" and is now once '
present discussion. It deals with the section of the Act in respect of
again fully a part of Nigeria. At the collapse of Biafra, its leader
transit of surrendered fugitives. That was the case of Andre Sabbe v
Chukwuemeka Odumegwu Ojukwu escaped from the country to
Etim Ekong Inyang. 112 Sabbe was extradited from the Congo KinIvory Coast. There he was granted political asylum.
shasa. He was in transit to Liberia. On landing at Ikeja Airport as it
The Nigerian Government under the leadership of Yakubu Gowan
then was, to change his plane, refused to proceed on his journey. He
made determined representations to the Government of Ivory
argue~ th~t he ~as a free man. Accordingly, he resisted all efforts by
Coast to extradite Ojukwu to face charges connected with his role
the Ntgenan Police to get him on a plane bound for Liberia which
during the civil war. Despite persistent diplomatic moves on the
was
the requesting state. The Nigerian Police in consequence of
part of the Federal Government, the Government of Ivory Coast
Sabbe's
refusal to continue his journey held him in custody from
bluntly refused to extradite Ojukwu on the ground that the offence
where
he
briefed a lawyer who filed a habeas corpus writ on his
being canvassed against him was a political offence. 107 .
lx:hal!. Sabb~ claimed the sum of N20,000.00 as damages against the
In the Yakubu Gowon case, it arose as a result of an abortive
Ntgenan Police for false imprisonment. Sowemimo J. (as he then
108
coup de tat led by Dimka.
Mr. Gowon was overthrown by General
Murtala Mohammed while he was outside Nigeria, attending an
African Heads of State summit in Uganda. He later found his way
109
Dimka was finally court martialled •
ll O
to England where he asked for, and was granted political asylum.
~he recent cases of Joseph Wayas, Umaru Dikko, Adisa Akinloye, etc. are
Following the abortive Dimka coup, a number of allegations of
likely to present the same difficulties following the trend of the cases dis::,s:e,Enahoro ~ Th~ Que~n [1955} 1 All. N.L.R.125.
0Juk~~ re~amed m exile m Ivory Coast untill983, when the ousted Shagari
~dmm1Strat10n granted him pardon and he later returned to join the National Party of Nigeria. He contested the Onitsha Senatorial seat during the
1983 general elections and finally lost to Dr. Edwin Onwudiwe at the
Supreme Court.
108
Dimka's coup took place on 13 February, 1976. Though it failed, it claimed
the life of the then Head of State, General Murtala Ramat Mohammed.

cussed above. However, trying "other means" as indicated by Buhari may be
an a.l:ternative where extradition fails but they have some difficulties. This will
be dtscussed later.
111
Various Nigerian National dailies carried the news at the time See Suit No
LD/434/66 unreported . , . ,'?
·
'
·
Ill
Etim Ekong Inyang is now the Inspector-General of Police in Buhari's
Administration. He is described as a very efficient officer who rose from the
ranks. He succeeded Sunday Adewusi who was compulsorily retired soon
after the 31st of December 1983 coup.
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was) 113 granted Sabbe the habeas corpus but dismissed his action for
damages. However, Sabbe was later re-arrested and deported by the
Immigration Department on the orders of Justice Lambo, who felt
that the deportation was lawful. 114
THE UMARU DIKKO CASE:
As a result of the 31st of December 1983 military coup, a number
of former politicians fled the country. Discussions on their possible
return has been rather heated. Prominent among those wanted
politicians is Dr. Umaru Dikko. In early July, an unsuccessf~
abduction attempt was made on him in his hideout in London. This
triggered off serious diplomatic crack in the relationship between
Nigeria and Great Britain. The Umaru Dikko abduction affair was
first reported by both the press and radio in Nigeria on the 5th of
July, 1984. According to the reports, Dr. Umaru Dikko was found
by the British intelligence officers drugged and crated in a box. The
box was brought to the British Stanstead airport where it was to be
loaded unto a Nigeria-bound Nigeria Airways plane. Two Israelis
were reported to be found in another crate and were thought to be
the brains behind the kidnap attempt. There was however, a further
report that a Nigerian official of the Embassy in London was found
at the said airport at the time of loading. With the collapse of the
attempt, a major diplomatic war between the two countries started.
The Nigerian Government strongly denied any involvement in
the kidnap bid. On the other hand, the British authoriti~s a?"es~ed
and detained seventeen people among whom were some N~genan
diplomats, who, according to them, were seen at ~e scene. of the
airport incident. The action raised a number .of ~rucia~ q_uestlon~ of
immunity of diplomats. The Head of the Ntgenan MISSion, MaJOrGeneral Hananiya, was recalled for consultations by the Nigerian
authorities after offering some explanations at the British Foreign
Office, while Nigeria forced Britain to recall her counterpart in
Nigeria. Two Nigerian diplomats in Britain were declared persona
non grata and deported. In retaliation, the Nigerian Government
Justice G. Sowemimo is now the Chief Justice of the Federation of N~ge~
having succeeded retired Justice Attanda Fatayi Williams who left offtce m
1983.
114
This illustrates the use of the State's statutory powers to deport an alien
often used in recent times as a means of disguised extradition.
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declared two opposite numbers in the British Embassy in Nigeria
persona non grata.
.
. .
.
The British demand for a waiver of diplomatic Immumty for the
Nigerian officials was rejected and rightly so. We have expressed an
opinion on this matter somewhere to the effect th~t to make .such a
demand in the face of a strong denial of any official connection by
the Federal Government of Nigeria was unreasonable. 115 It must
be noted that Nigeria demonstrated commendable maturity on the
matter taking appropriate reciprocal steps whenever the need arose.
The government of Nigeria is reported to have made a formal request
to the British government for the extradition of Dr. Dikko and
possibly, other fugitives resident there. The chances of their being
extradited depend on a number of issues already discussed.
From the discussion of the above cases, it is clear that it is not
.easy to defme which offences are political offences and which are
not. What has compounded this difficulty is the fact that both state
practice and case law are most inconsistent on the subject. They
offer no help whatsoever. Perhaps, the difficulty in arriving at an
acceptable determination of what constitutes a political offence
stems from the simple fact that it is more of a political rather than a
legal decision.
Consequently, there is a great deal of leeway open to eve'!'. state
who may on the ground of political expediency, refuse extradition of
a fugitive offender on the pretext that it is a political offence when
in fact it is not. It would appear to us that what determines the
chances of a requested state accepting or refusing to extradite a
fugitive will depend largely on whether by so doing it advances substantially its economic or other interests with the state con~erne~.
In other words, it will depend on the extent of good relatiOnship
between the states.
Where the relationship has been cordial and friendly, chances are
such a request will be given some positive consideration, whereas
the opposite will be the case if the relationship has been rather
unfriendly, or at times virtually non-existent.

113

115

See, Daily Times, July 12, 1984, centre page.
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6. GENERAL EVALUATION
The discussions carried out above clearly show that a number of
questions remain unanswered with regard to the question of extradition. What may be regarded as the general international law
standard on the matter does not offer a uniform practice of states.
This stems from the fact that so far the issue of extradition is left to
the municipal laws of individual states for determination. In the
alternative, conflicts are resolved in reliance on existing extradition
treaties and agreements between the parties. One area of controversy
is the definition of the concept of political offences; above all.
It is our considered view that the mere existence of an extradition
treaty between the requesting state and the requested state does not
provide the assurance that the requested fugitive offender will in fact
be extradited. What appears to weigh decisively is the degree of
good relationship existing between the parties. A case in point is that
of Gowon who sought for and received refuge from the British
authorities. He was refused to be extradited on the ground that the
charge for which he was wanted was political. That of Ojukwu in
which the Ivory Coast authorities bluntly refused extradition is
understandable. For one thing, if any of the wanted politicians takes
refuge in a non-Commonwealtl: country besides Liberia and the
United States as Ojukwu did, he may never be extradited.
However, it is known that in the practice of states, some states
have tried methods ranging from abduction to assassination of
wanted persons where their efforts to bring the wanted persons back
failed. Such methods have not only raised serious legal problems
between the authorities of the states in whose territory the wanted
fugitives resided and the requesting state, but have sometimes
resulted in the agents of the requesting state being jailed by the
authorities of the country of the requested state. International Law
is still fluid on this matter. A brief review of some cases will be
instructive on the nature of the problems.
In the Eichmann case, 116 the accused who had general nationality,
was the Head of the Jewish office of the German Gestapo. He was
the administrator incharge of "The final solution" -the policy that
led to the extermination of between 4,300,000 and 4,600,000 Jews
116

See, Fawcett, 38 B. Y.LL. 181 (1962). Papadatos; The Eichmann Trial, 1964;
Schwarzenberger, 15 C.L.P. 248 (1962). See, Attorney-General of the
Government of Israel v Eichmann (1961) 36 LL.R. 5.

in Europe. Eichmann was found in Argentina in 1960 by persons
who were P.robably agents of the Israeli Government, and abducted
to Israel without the authority or knowledge of the Argentinian
gove~ment. He was convicted and sentenced to death.
WI~ reference to the circumstances of the arrest of the accused
and hi~ tr~sfer to Israel, the Republic of Argentina lodged a
complamt with the Security Council of the Unit~d Nations which
resolved on June 23, 1960, as follows: The Security Council having
exru:nined the complaint and the transfer of Adol Eichman~ to the
temtory of Israel. constitutes a violation of the sovereignty of the
Argentma Republic, C_?n~idering ~at the violation of the sovereignty
of ~ member state IS mcompatible with charter of the United
Nations,
1. declares that acts such as that under consideration which affect
the_ sovere~~ty of a member state and therefor~ cause international ~nchon, may, if repeated, endanger international peace
and secunty;
2. r~qu~sts the Govern~ent of Israel to make appropriate reparation m accordance with the Charter of the United Nations and
the rules of international law·
3. expresses the ~ope that the traditionally friendly relations
between Argentina and Israel will be advanced. 117
Pursuant to the above Resolution, the two governments reached
an agreeme~t 118 on the settlement of the dispute between them as a
result of which the following communique was issued:
"!he governments of Argentina and Israel, animated by a desire to
gtve effect to the resolution of the Security Council of June 23
1~60, in so ~ar as the hope was expressed that the traditional];
fnendly relations between the two countries will ..be advanced·
resolve to regard as closed the incident which arose out of the actio~
taken by citizens of Israel which infringed the fundamental rights of
the state of Argentina .... "11 9
117
118
119

see, U:N. Document S/4349 (ed.)
The sat_d agreement .w~ reached on August 3, 1960.
Argentina, had ~artier 'requested_ appropriate reparation for the act, namely
the _return of Etchmann, for which it set a time limit of one week and the
pumshment of those guilty of violating Argentine territory" U.N. D'ocument
S/4336 (ed.)

·

· ·
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However, it is an established rule of law that a person being tried
for an offence against the laws of a state may not oppose his trial
by reason of the illegahty of his arrest or of the means whereby he
was brought within the jurisdiction of that state. The courts in
England, the United States and Israel have constantly held that the
circumstances of the arrest and the mode of bringing of the accused
into the territory of the state have no relevance to his trial, and they
have consistently refused in all instances to enter upon an examination of these circumstances.
Thus, in Ex parte Elliot, 120 The court heard an application for
habeas corpus by a British soldier who had deserted his unit in 1946,
was arrested in Belgium in 1948, by two British military officers
accompanied by two Belgium police officers, was transferred by the
British military authorities to England and was there held in custody
pending his trial for desertion. The court dismissed the application
of the defence counsel to the effect that the defendant was illegally
arrested. In dismissing the application, Lord Goddard said:

tory he was wrongfully taken to complain of the violation of its
rights" _122

In the Savarkar Case, 123 an Indian who was being returned to India
from Great Britai~ under. the Fugitive Offenders Act 1881 escaped
~d swam ashore u;t Marseilles harbour. A French policeman arrested
him and handed him over to the British policeman who had come
~hore in pursuit. Although the French police in Marseilles had been
mformed of the presence of Savarkar on board, the French policem~ who made the arrest thought that he was handing back a
member of the crew who had committed an offence on board.
France alleged a violation of its territorial sovereignty and asked
for the return of Savarkar to it as restitution.
The Permanent Court of Arbitration decided in favour of Great
Britain for the following reasons:
" .... it is manifest that the case is not one of recourse to fraud or
order .to obtain possession of person who had taken refuge
m fore1gn tern tory, and that there was not, in the circumstances of
~e arrest and delivery of Savarkar to the British a11thc!"itiP.S and of
his removal to India, anything in the nature of a violation of the
sover~ignty of ~ranee, and that all those who took part in the matter
certamly acted 1~ good ~aith and had no thought of doing anything
unlawful .... while admitting that an irregularity was committed by
the arrest of Savarkar and by his being handed over to the British
police, ther~ is no rule of international law imposing, in circumstances such as th~se which have been set out above, any obligation
on the power wh1ch has in its custody a prisoner, to restore him
b~cause of a mistake committed by the foreign agent who delivered
·
him up to that power". 124
~orce i~

" .... If a person is arrested abroad and he is brought before a court
in this country charged with an offence which that court has jurisdiction to hear, it is not an answer for him to say, he being then in
lawful custody in this country: "I was arrested contrary to the laws
of the state of A or the state of B where I was actually arrested".
He is in custody before the court which has jurisdiction to try him.
What is it suggested that the court can do? The Court cannot dismiss
the charge at once without its being heard. He is charged with an
offence against English law, the law applicable to the case".

The above principle is acknowledged in Palestine case law. Thus, in
AFOUNEH v ATTORNEY-GENERAL, m the Supreme Court stated:
."In our opinion, the law is correctly stated in volume 4 ofMoore's
Digest of International Law, at p. 311 .... where a fugitive is brought
back by kidnapping, or by other irregular means, and not under an
extradition treaty, he cannot, although an extradition treaty exists
between the two countries, set up in answer to the indictment the
unlawful manner in which he was brought within the jurisdiction of
the court. It belongs exclusively to the government from whose terri-

120 (1949) 1 All. E.R. 373.
121 G.A. 14/42 (1942) 9 P.L.R. 63.

~-"---~~--

-

-

-

It_ h as bee~ suggested that the principle in Afouneh and reported in Moore's
D.gest, relied on KER_ v. ILLINOIS 119 U.S. 346 .(1886) as his authority. In
the case, an a~e~t actmg for the state of Illinois went to Peru with a warrant
for the extrad1~on of Ker under the extradition treaty between the US and
P~ru. At t~e t~e, Peru was at war with Chile and most of Peru including
Lima, ~as m C:~ilean hands .. ~n t!te c~>nfused situation, the agent approached
the Chilean military authont1es m Lrma and, with their assistance obtained
cust~y of Ker and took him to Illinois. No approach was m~de to the
Peruvian government, which was still in existence in retreat and no recourse
was had to the extradition treaty •
'
123
See, Scott, Hague Court Reports, p. 275.
124 Ibid, p. 279.
122
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In the Lawler Incident in 1860, 125 a convict escaped from prison
in Gibraltar. He was arrested by a British warder acros~ the border
in Spain and taken back to Gibraltar without the Spantsh consent.
The British Law officers advised:

1. Extradition is a very intricate matter whose importance
throughout the world)s regrettably fast declining.
2. It 1s uncertain whether extradition treaties made by colonial
powers remain binding on their former colonies. It is our view
that they do not.
3. Rather than hope for the possibilities of a uniform state practice
on the question of extradition, perhaps through an international
convention, in contemporary state practice, modem statutory
powers to deport aliens are often used as a means of disguised
extradition. 129
4. Though under the existing rules of international law no state,
in the absence of treaty, is under any legal obligation to surrender a fugitive from justice found within its jurisdiction to
the requesting state, yet to meet the urgent needs of humanity
and to achieve international solidarity, states should not
ordinarily decline to surrender persons charged with or convicted of criminal offences affecting the general well-being and
happiness of society.
5. We strongly propose the negotiation of a multilateral treaty on
Extradition amongst most African States (or among a number
of African States of a particular region), in view of the recent
increase and proliferation of various types of crimes in the
region whose boundaries are not only intermingled but appear
very difficult to be effectively policed against criminals.

"A plain breach of international law havi~g occurre~, ~e.deem it to
be the duty of the state into whose terntory the mdiVIdual, thus
wrongfully deported, was conveyed, to restore the aggri~ved ~t~te,
upon its request to that effect, as far as possible, to 1ts ongmal
position"Y116

On the duty to return, Fawcett, 127 suggested the following limitation:
" .... it might perhaps be said, in the case of irregular capture and
removal for trial of a criminal jure gentium, that the state, from
which he is taken, may only demand his reconduction if two co~
ditions are satisfied: that that state is the forum conveniens for his
trial, and that it declares an intention to put him on trial. If_the~e
two conditions are not satisfied, the state must accept reparatiOn m
another form, since otherwise the interest of justice would be
defeated".

SUMMARIES AND SUGGESTIONS:

A lot of criticism of the English and American case law from the
stand-point of international law in this regard has been leve~led by _a
number of international jurists. It is not for us here to enter mto _this
controversy between international jurists. 128 Ho_w~~~r, on the basiS o~
the materials examined in this work, the posstbilitles of the ~u~an
Administration to secure the return of the run-away Ntgenan
politicians to face the charges that may be fram~d a~ainst them, ~ust
defmitely take into consideration the followmg 1mportant pomts
that have emerged:
125

1 Monir, 78.

116
Ibid.
127
128

See, Fawcett, op. cit.
. .
.
See Dickinson "Jurisdiction following seizure or a"est zn vzolatzon of !nter~
1 L aw ,' (1934) A -J· 1· L ·• 231 · M oruensten
natzona
"'
' "Jurisdiction in sezzures
z
effected in violation of International Law" ( 1952) 29 B. Y.LL. 215; See, a so,
Lauterpacht in (1948) 64 Law Quarterly Review, 100, note (14).

129

See, Akehurst, op. cit., p. 108. He rightly argues that in this way the safeguards created for the individual in legislation and treaties relating to extradition are evaded. Still further, the use of deportation explains why there are
fewer extradition treaties and fewer extradition cases.

CHAPTER 8
INTERNATIONAL ORGANISATIONS
1. INTRODUCTION

In the nineteenth century, states were the only legal persons in
international law. However, the developments in the substance of
international law which have occurred in the first half of the twentieth
century have so transformed the character and content of the international legal system. Consequently, it can no longer be satisfactorily
presented within the framework of the former classical concepts.
While international organisations, in the sense of interstate organisations have existed since 1815, it is only since the First World War
that they have assumed much political importance. 1
In looking for the answer to the question whether international
organisations are subjects of international law, we should keep in
mind that if an entity claims to have international legal capacity, no
rule of international law comes into play until the entity appears and
asserts itself. This doctrine has received extensive explanation by us
elsewhere. 2
The question whether the entity is entitled to do, is substantially
the same as whether it has the international capacity which it claims
to have. If the answer is in the aff"rrmative and so recognized, it
means that a series of acts performed by this entity in the field of
international law and relations are legal acts, and it is admitted to
have the capacity to perform them. We must recall here that the
subject of any legal order means that entity to whom the norms of
the legal order in question apply, and whose conduct this order
regulates or licenses by imposing duties and conferring rights.
It must be observed, however, that it is not always correct to
assume that a legal system addresses itself directly to certain entities.
Sometimes, a legal order may in certain respects regulate or license
the conduct of some entities indirectly. However, the important issue
is that any subject of law should be capable of having certain rights
and duties under the given legal system. The degree of this capacity
may vary, but this is an entirely different matter.
1
2

See, Akehurst, op. cit. p. 71.
For details, see, Okeke C.N., op. cit. pp. 9-19.
137
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2. MODES OF APPROACH
For an entity to be regarded as a subject of intemationa~ law, that
entity must enjoy some measure of. int~ma~o~~ personality. '!hu~,
the notion of international personality IS a jUdicial.c~ncept w?ich IS
regarded as essential to provide a legal basis for en~Itling a .subject to
rights, and submitting it to obligations l!nder ~temati~nal law.
Whether international organisations are subjects of mt~mation~ law
has been a question of controversy for some tim~. Thi~ was a ~uect
consequence of the basic premise of ~e. classical VIew of mternational law which denied almost all entities other than states personality in international law.
.
This view-point was evident in international law lit~ratu~ ~t a
time when the development and expansion of intematio~al msti~u
tions had as yet made little impact on international law. Side by Side
with the development of international organisations, there. h~ be~n
discernible in international law, a trend towards the attnbution m
some degree of international personality to them.
The International Law Commission in its commentary to the Draft
Articles on the Law of Treaties in 1969, noted, that entities other
than States might possess international personality, which according
3
to the Commission's view is a principle of intematio~al law. • Examples of such entities are increasing graduallY_· They u:'clu~e mtergovemmental organisations such as the ·umted Nations, some
dependencies and colonies5 which are on their ~ay to s~atehood, and
also 'communities' which have been customarily descnbed as States
which as a matter of internal and constitutional law can be considered States by virtue of their political coh~sion, their ~ntemal
autonomy and their historical status. 6 International law. wnters on
this intricate question have shown four approaches to which we shall
now tum. 7

a. The Inductive Approach
1. Existence of personality: Those who hold to this method of
approach express the view that every organisation possesses some
rights and duties. These rights and duties are expressly conferred
upon the organisation. From this body of rights and duties, the
organisation derives a general international personality. Framing this
in other words, the international personality of an organisation
according to the supporters of this position, 8 is a consequence of the
expressed or sometimes implied rights and duties, as can be evidenced
from the constituent instrument of such an organisation. Bowett
writes: 'Whilst, therefore, specific acknowledgement of the possession of international personality is extremely rare, it is permissible
to assume that most organisations created by a multilateral intergovernmental agreement will, so far as they are endowed with
functions on the international plane, possess some measures of international personality ... ' 9
b. The Objective Approach
According to this approach the structural content of an organisation is considered to be of prime importance. Special attention is
paid to the specific elements pertaining to composition, voting procedure, functions and above all, powers of the organisation. Once
these pre-requisites are established, then the personality of the
organisation is admitted. It is further thought that the foundation of
the personality of an international organisation is not the will of the
States, but is to be discovered in general international law. In the
opinion of Seyersted, it is the international legal order which ascribes
personality to an entity fulfilling certain conditions. 10
c. The Formal Approach

3
4

5

6
7

Yearbook of International Law Commission (1962-ll), p. 37.
Reparations for Injuries Suffered in the Service of the UN case, I.C.J. Reports, 1949, p. 185; Whiteman, Digest, 1963, Vol. 1, p. 548.
Yearbook of International Law Commission (1965-11), 1, p. 17.
Yearbook of the International Law Commission (1953-11), p. 95.
Our classification of these approaches is based on an article by Dr. Manuel
Rama-Montaldo on 'International Legal Personality and Implied Powers of
International Organisations' British Yearbook of International Law, 1970.
It may be necessary to obse~e that these approaches are valid, and it is not so
much a matter of argument as of appreciation and preference.

2. Content of personality if it exists: According to this approach,
it is ~ufficient to arrive at the conclusion that an organisation has
8
9
10

Bowett, The Law of International Organisations ( 1964), p. 275. See Brownlie,
Principles of International Law, 1966, p. 520.
Bowett, ibid.
Seyersted, Objective International Personality of International Organisations,
1963,p.46.
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specific rights and duties from the simple premise that such organisation is endowed with international personality. In order to ascertain
whether an organisation has the capacity which it claims, it is
essential to have recourse to the provisions of the instrument setting
up the organisation. Dr. Brownlie observes that 'Particular care
should be taken to avoid automatic implication from the very fact
of legal personality of particular powers, such as the power to make
11
treaties with third-states, or the power to delegate powers. This
12
point of view is held also by other writers such as Ingrid Detter
and O'Connell. 13
d. The Material Approach
The fact is recognized that legal consequences may vary in their
nature and degree, but they, however, possess one essential featurethey identify a certain category of rights and duties which is considered to arise from the very personality of the organisation constituting an international person, irrespective in principle of particular
provisions of the constitution. Even though these provisions may be
useful indicators of the personality, nevertheless they do not determine its content. Seyersted seems to be a strong supporter of this
train of thought. He writes: 'International organisations like states,
have an inherent legal capacity to perform any sovereign or international act which they are in a practical position to perform. They
are, in principle, from a legal point of view general subjects of international law, in basically the same manner as states'. 14
Seyersted thinks that the personality of aq international organisation is founded on general and customary international law, 15 but
t]).at the inherent powers of an international organisation, seen from
the international point of view, can be limited if the constitution qf
such an organisation forbids the organisation to perform certain
legal acts, 16 or if the acts which the organisation wishes to perform
exceed the purposes set down for the organisation. 17
i1
12
13

14
15
16
17

Brownlie, op. cit.
Detter, Law-making by International Organisations, p. 21.
O'Connell, International Law, Vol. 1, p. 109.
Seyersted, op. cit., pp. 28-29.
Seyersted, op. cit., p-. 100.
Ibid., p. 29.
Ibid., p. 35.

e.

Assessment of these Approaches

We could continue ad infinitum to bring examples of doctrinal
pronouncements on the question of international law, but meanwhile, we might try to analyse some of the defmitions alreAdy noted
above.
It seems to us that the 'material' and 'objective' approaches offer
the best guidelines for focusing the problem of the legal personality
of international organisations. By this we do not mean to imply
that the approaches have in fact offered the answer being sought for.
But, at least a close perusal of these approaches presents us with the
following general picture: there is a recognition of the fact that in
the international sphere several and different subjects of international law exist; also an admission of the distinct nature of the
unidentical subjects of international law which, consequently, results
in their differing rights and duties. We share Seyersted's view to the
effect that the personality of an international organisation is
founded on general international law. This in tum is proved by international practice.
But, on the other hand, not all his points of view are, in our consideration, free from criticism. For example, he attempts to fmd in
the practice of an international organisation a clear equation of
organisations and states. We consider that this is basically wrong in
view of the evident differences in their legal· nature. Furthermore, it
is not clear from his attitude whether the 'international acts' and
'capacities' and the 'activities of international organisations' form a
common category which may be considered as a necessary consequence of personality. As for the opinions of the three other
publicists cited above namely, Brownlie, Detter and O'Connell, one
essential and clear message is carried; they call for a further examination of the constituent instrument of a given international organisation in order to establish its capacity in law.
3. The Soviet View: Meanwhile we must survey another important
body of literature which has been more cautious and traditional in
its approach to fmding a solution to the question of international
personality of international organisations. The Soviet jurists who
have ·s poken on this problem can be conveniently grouped as follows:
those of them who grant a monopoly of international personality to
sovereign states to the complete exclusion of all international
organisations, including the United Nations, and those who, while
denying that international organisations are international persons,
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on the ground that they are fundamentally different from states, still
concede to these entities some degree of international rights. We shall
begin with the first group.
ProfessC?r L.A. Modzhorian maintains that as long as international
organisations are not sovereign entities, they are ipso facto not
subjects of internationallaw. 18 To her, the attribution of personality
19
to international organisations would undermine state sovereignty.
The element of sovereignty is in her opinion indispensable as a
certain criterion of personality in international law. V.M. Shurshalow
denies that international organisations are international persons, on
the ground that they are fundamentally different from states. All the
same, he concedes some degree of international rights to these
entities. 20 Professor G.P. Zadorozhnyi writes that whereas only
'sovereign entities are subjects of international law, such entities like
international organisations, juridical persons and physical persons,
are, at least, only subjects of international relations and not of international law'. 21
It will be clear that the opinions of the above quoted Soviet international jurists, which in our view, represent a minority position
among Soviet authorities in international law on the subject, still
cling to a traditional view of international law. As a result of our
earlier arguments it will also be cleat that this train of thought is
unacceptable. It is being overtaken by the course of events. Moreover, it neither serves a useful and objective purpose, nor is it in
agreement with the realities of contemporary international life.
It is necessary to point out that in a recent article on 'Subjects of
international legal responsibility', Professor Modzhorian gave what
appears to be a modified view of her original stand on the question
of subjects of international law and their international personality.
She states that: 'To bear international legal responsibility means to
answer for one's actions and in certain cases, also for the actions of
others, therefore, to be subjected to internatic;mallegal capacity, i.e.,
international personality .... The question of the international legal
responsibility of international organisations cannot be decided other
18
19

20
21

L.A. Modzhorian, Sub'ekty Mezhdunarodnogo Prava , Moskva ' 1958 •
Ibid., at p. 8. See also by the same author '0 sub'ektakh mezhdunarodnogo
prava' in Sovetskoe Gosydarstvo i prava, SGP, 1956, No. 6, at pp. 95-97.
V.M. Shurshalov, Osnovnonye voporsy teorii nezhdunarodnogo dogovora,
Moskva, 1959.
G.P. Zadorozhnyi, SEMP, 1968, at 364-365.

~an

in close association with their international personality. The
and conditional personality which member states grant
to mternat10nal organisations must serve, in our opinion, as the basis
for the determination of the international legal responsibility of
these organisations'. 22
At th~ othe~ end of the scale, is the next group of Soviet jurists
~ho, w~Ile laymg strong emphasis on states as the real subjects of
mternatlonal law, accept that international organisations possess
some measure of international personality, whose derived and nonsovereign character must be emphasized and should be borne in mind
at all times.
R.L. ~obrov w~tes: ' ... the United Nations is a secondary, derived
(non-typical) su.bJect of contemporary international law, created by
the e~pressed will of sovereign states - the principal and real subjects
of this law. Created as a centre for the co-ordination of the actions of
states, in the name of peace and development of international cooperation based on democratic grounds, the UN is granted a certain
~e~su~e of international personality which is essential and necessary
If It IS to execute its functions properly. The significant characteristics of the international legal personality of the UN are interde~end~nt and in their totality constitute a specific legal personality
wh~ch IS based on legal grounds that are different from those upon
wh1~h th~ legal personality of states is founded. The capacity of the
UN IS strictly to those powers granted under its Charter... .' 23
Professor D.B. Levin posed the question whether international
orga~sations can rightly be considered subjects of international law.
To this h~ gave an answ~r i~ the affirmative thus: Undoubtedly, they
~an be, If such orgamsatlons, on the basis of their constituent
~stru~ents, possess some measure of individual rights and obligations
~Is-a-vis states especially the right to conduct external relations
~ndepen~ently. According to him. rhe international personality of
mternatlonal organisations is founded on the fact that these
organisations promote the common interests of member states in the
sphere of main~enance of international peace and security and
d~vel~pment of mter-state co-operation. These organisations, in his
VIew, possess the right to take independent actions within the limits
hi~ly limi~ed

22
23

L.A. Modzhorian, 'Sub'ekty Me~hdunarodno-pravovoi Otvestvenosti' in SGP
No. 12, pp. 122, 124.
'
R.L. Bobrov, 'Iuridicheskaya priroda OON', SEMP, 1959, pp. 239, 240.
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of these interests'.»
Professor G.l. Tunkin, a leading Soviet jurist in the theory of international law, states that 'there is no generally accepted norm which
defines the legal status of all international organisations ... At the
same time international law does not contain any norm which pr~
eludes the' granting of certain elements of international personality
to this or that international organisation. The scope of such
personality shall be determined - in the case of such organisations,
by the provisions of the constituent instrument'. 25 This point28of view
is shared by G.l. Morozov, 26 R.L. Bobrov, 27 E.A. Shibaeva and a
host of others.
Professor 1.1. Lukashuk had as important conditions for the international personality of international organisations, the fact that
members of such an organisation must be states, duly represented by
their governments, and, secondly, that a treaty between S~ates must
form the foundation of such an organisation. 29 Commentmg on the
same question, E.A. Shibaeva emphasized that: 'From our point of
view one can point to the following four criteria which must be
satisfied by an international organisation which lays claim to the
status of an international person: first, the inter-state {inter-governmental) character of the organisation; secondly, universal membership; ... thirdly, a specific charter provision granting legal capacity
for certain international rights and obligations; and fourthly, compatibility of its aims and objectives with the generally recognized
30
principles and norms of general internationallaw.
A close analysis .o f some of these criteria shows significant inconsistency with modern international trends. The first requirement,
namely, that the membership of an international organisation, . in
order to claim international personality, must be made up of sovereign
states is doubtful from the standpoint of theory as well as of
24

25
26
27

28
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30

D.B. Levin, Osnovnye problemy teorii mezhdunarodnogo prava, Moskva,
1958, p. 85.
G.I. Tunkin, Osnovy Sovremenogo Mezhudanarodnogo Prava, Moskva, 1956,
pp. 17-18.
G.I. Morozov, Organizatsii Ob'edinennykh Natsii, Moskva, 1962, p. 198.
R.I. Bobrov, Osnovnye problemy teorii mezhdunarodnogo prava, Moskv.~,
1968; and also 'Iuridicheskaia priroda Organizatsii Ob'adnennykh Natsn,
SEMP, 1959.
E.A. Shibaeva, Spetsializrovannye Uchrezhdeniia OON, M. 1966, p. 32.
1.1. Lukashuk, SEMP, 1960, at p. 148.
E.A. Shibaeva, op. cit., p. 32.

practice. Theoretically speaking (and as we have observed elsewhere)
no specific rules or norms of international law operate as a kind of
precondition for the emergence of an international organisation
endowed with international personality. It does not seem to us that
the ascertainment of the degree of international personality enjoyed
by a given international organisation ought to precede its actual
appearance in the international sphere provided it consists of statal
or governmental entities. Again, we believe that any attempt to lay
down a body of rigid rules for attributing international personality
to organisations would complicate matters the more rather than
offer the required solution to the problem.
The next point which merits observation in connection with the
first requirement is the fact that there exist many · international
organisations the membership of which is not exclusively restricted
to States. The organisations of UNESC0, 31 WH0 32 and ITU 33 are
cases in point, to mention just a few organisations which grant
associate membership to entities which are not responsible for their
international relations. It would be a matter of guess to what extent
the inter-state character 0f these organisations remains, having n:gard
to the express provisions of their constitutions. The matter will be
different if what is meant by the specific requirement is that an
organisation formed initially by governments of sovereign states but
later joined by non-sovereign state entities still retains its so-called
inter-state character.
Shibaeva's second requirement that an international organisation
must be universal in order to lay claim to international personality
is unconvincing to us. There exists today a good number of international regional organisations which cannot be described as being
universal in the strict sense of the word. Take for example, the EEC
and the COMECON. These are clearly international organisations
which are by no means universal. It will be hard to deny them i.lternational personality outright. The Soviet Union is a member of the
COMECON and it does not seem to us that any Soviet scholar would
deny the COMECON the attribute of international personality.
We feel convinced that the whole Soviet attitude towards the
31

32
33

Article 11 , paragraph 3 of the Constitution of UNESCO grants associate
membership to 'territories or groupings of territories which are not !'esponsib1e
for the conduct of their international relations'.
Article 8 of the WHO Constitution.
Article 1, paragraph 3, of the ITU Constitution.
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question of the legal nature of internationat" organisations is connected with the general history of the participation of the Soviet
state in international organisations. Commenting on this is beyond
34
the scope we have set for ourselves on the present occasion. The
denial of international personality to international organisations by
Soviet writers seems to us to be based more on political than legal
considerations. One can only hope that the apparent shift from the
original traditional stand of Soviet international lawyers on the legal
status of international organisations will continue to make substantial progress in view of the remarkable changes which are taking
place in international law since the Second World War.

4. CONCLUSION:
A further examination of the literature and Court decisions on
the subject of the international personality of international organisations confirms that these organisations possess a degree of international personality.
The status of the League of Nations in international law was the
subject of guarded appraisal in the fourth edition of Oppenheim:
'The League appears to be a subject of international law and an international persor. side by side with several states ... not being a state,
and neither owing territories nor ruling over citi1ens, the League does
not possess sovereignty in the sense of state sovereignty. However,
being an international person sui generis, the League is the subject of
35
many rights which as a rule can be exercised by sovereign states' .
The contemporary trend towards granting a measure of international personality to international organisations, was strengthened
by the Advisory Opinion of the International Court of Justice on
Reparations for Injuries Suffered in the Service of the United
Nations. 36 The request for the Opinion arose out of the assassination
of the United Nations Mediator, Count Bernadotte, in Palestine. The
Court found it necessary, frrst to affrrm the international personality
of the United Nations and then to consider whether the Organisation
had capacity to bring an international claim.
34

35

36

For a clear and detailed analysis (historically approached) of the Soviet experiences in selected international organisations, see, Chris Osakwe, The
Participation of the Soviet Union in Universal International Organisations,
Leyden, 1972.
Oppenheim-McNair, International Law, Vol. 1, 4th edition, p. 361.
I.C.J. Reports (1949), p. 174.

thInJh~ opinio~ of the Court, the functions and rights attributed to
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poss~ssiOn of a measure of international personality The Court
~~tm~ed: ·~at i~ is not the same thing as saying that it is a State
d ~~h 1t certainly 1s not, or that its legal personality and rights and
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CHAPTER 9
NON-GOVERNMENTAL ORGANISATIONS 1
AND PRIVATE CORPORATIONS
A state-centric view of international relations has prevailed for
a very long time. Even though the difference between public law
and private law seems to be less absolute in recent times, nevPrtheless, public law still forms the basic aspect of the structure 01 contemporary international relations and law. 2 Students and practitioners of international politics have traditionally concentrated
their attention on relationship between states. Thus, the state is
regarded as the basic unit of action whose agents are the diplomat
and soldier.
On the other hand, few would question that the advancement
of technology in various fields and better means of communication have dramatically altered the nature of twentieth century
international relations. Today, a good deal of inter-societal intercourse takes place. In addition, there exists a wide variety of transnational phenomena: multi-national business enterprises, trade
unio:ns and scientific research networks, international air transport
cartels and communications activities in outer-space. These constitute a proof of continuous growth in world integration.
True, the destinies of the international society are still being
shaped largely by the community of states and therefore, entities
which are not sovereign States are still far from having a significant
share in any one of the three basic attributes of sovereignty: international legislation, international administration, international
jUdicial authority - although they are admitted to have, in each
one of these spheres, some say, and though always limited still
of varying, but never negligible degree. 3
1

The term 'non-governmental organisations' is derived from the official UN
usage as set down in the ECOSOC Resolution 288 (X) and 1296 (XLIV).
The classification of such organisations under this resolution appears to
be based purely on functional considerations rather than from the point
of view of their composition, for it is known that governments or branches
of governments are members of many non-governmental organisations.
2
Friedmann, The Changing Structure of International Law, 1964, at p. 222.
3
Laderer-Lador J.J., International Non-governmental Organisations and
Economic Entities, Leyden 1963, p. 11.
149
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This development was brought about through the political power
of some NGOS. Important among such NGOS are the Churches,
Trade Unions and Humanitarian Organisations proper, on the one
hand, and by the totality of NGOS on the other hand. Though
non-governmental organisations like the International Committee
of the Red Cross (ICRC) and the World Council of Churches (WCC)
have no recognized international status as subjects of international
law, and may not be said to have international treaty-making
capacity, there is a growing number of international transactions
between governments of sovereign states and non-governmental
international organisations which are humanitarian in character
like the two institutions mentioned above. Both of them and a lot
of others in that category contribute to mutual understanding
amongst peoples.
The ICRC's role since the last war in the international humanitarian front has tremendously increased. It includes agreements with governments in relation to questions of relief in
distressed areas or war situations. It also works for the proper treatment of prisoners of war in the letter and spirit of the internationally recognized conventions on war. 4 As a result of the atrocities
of the Second World War and the surge of the movements for the
international protection of human rights, there was a strong feeling that a minimum of humanitarian legal regulation should apply
in all armed conflicts, regardless of their internal or inter-state
character. 5
It must be observed also that within the framework of the ICRC,
the UN and other bodies are making efforts to re-examine and
update the law of armed conflicts. 6 It is important to add that
The four Geneva Conventions of 1949 deal respectively in a series of detailed provisions, with the amelioration of the condition of the wounded
and sick in armed forces in the field, with the amelioration of the condition
of wounded, sick and shipwrecked members of armed forces at sea, with the
treatment of prisoners of war, and with the protection of civilian persons
in time of war.
5 The Stockholm Conference of the ICRC at its XVII session formulated the
fourth paragraph of common article 2 in its Draft Article of the Convention
for the Protection of War victims. See, Pictet (ed.), Commentary of the
Geneva Conventions, 1949, III, Geneva,.ICRC, 1960, p. 31.
6 See the works of ICRC, Preliminary Report on the Consultation of experts
concerning non-international conflict and guerrilla warfare, Geneva, 1970.
Also the three reports by the UN Secretary General on Respect of Human
Rights in Armed Conflicts, UN DOC. A/7720 1969; A/8052(1970);A/8370,
1971.

4

many of these non-governmental organisations participate m the
work of public international organisations actively.

1. PRIVATE CORPORATIONS'
In the arena of modem international relations, there are such big
combines like Unilever concern, Royal Dutch Shell, General Motors
Corporation, and a number of other gigantic private Companies.
These are clearly commercial combines which in the words of Tinberg, 8 'have to a large extent wrested the substance of sovereignty
from the so-called sovereign state'.
Many of the large companies get their capital from different
c~unt:ies, and_ often have subsidiaries or associates in foreign countries.. The pnvate non-profit institutions 9 that make grants for
public ~urposes depend for their existence on the private accumulation of wealth and of fiscal and moral incentives for its
philan tropic use.
Again, though in terms of international expenditures they do
not approach states in importance, nonetheless, the resources and
attention .of the larger philantrophic foundations, especially such
as Cam~gie, F.ord, Rockefeller Foundations, can be critically important m specific sectors of other societies.
In comparing the international position of all these entities with
~at of international governmental organisations, one must start
With the fact that they are in strict legal theory, subjects of private
law.
. But, however, the very fact that private corporations like those
JUst named, and hundreds of others, are engaged in vast and complex international operations, which involve them in manifold
cont~ct~ with ~ifferent governments and in many cases with the
public mtemat10nal financial agencies, suggests that the problem
7

Here the notion 'private corporations' is employed in the most general
sense to. design~te all combines of non-governmental character which operate
on the mternat10nal sphere and play a more or less active role in r~-shaping
~e struct~e of th? contempo~ary international community.
1
Tmberg, International Combmes and National Sovereigns' 95 U Pa Law
'
·
·
Review, 587 (1947).
9
For a recent and detailed discussion of the economic strength and influence
of these .foundations on the international plane, see, Peter B. Bell, 'The Ford
Foundat10n as a Transnational Actor', in International Organisation, Vol.
XXV, No.3, Summer 1971, at 465.
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of their international status cannot be so simply dismissed.
Arnold Wolfers noted more than a decade ago that, 'the Vatican,
the Arabian-American Oil Company, and a host of other non-state
entities are able on occasion to affect the course of international
events. When this happens, the entities become actors in the international arena and competitors of the nation state. Their ability
to operate as international or transnational actors may be traced to
the fact that men identify themselves and their interests with corporate bodies other than the nation state' .10 Long before Wolfers, Eugene A Korovin, a leading Soviet jurist and one of the
founders of Soviet doctrine of international law had written in
the same vein, challenging the notion of the state as the sole and
executive subject of international law. He accorded recognition to
the international personality of the World Trade Union Federation whose membership he reckoned neared 65 million, without,
however, drawing the legal consequences this recognition should
have in law
It will be useful to examine further what major international
transactions these private corporations engage in with States. How
are disputes between the parties arising out of such transactions
resolved? What law is applicable in such contractual relationships?
2. SURVEY OF THE PRINCIPAL TYPES OF TRANSACI'IONS
BETWEEN PRIVATE CORPORATIONS AND STATES AND
THEIR NATURE:

a

Concession Agreements:

The transactions between private corporations and governments
are in many cases these type of agreements. To explain what we
mean by this sort of agreement, we choose to adopt for our present

10

Arnold Wolfers: 'The Actors in World Politics', in Discord and Collaboration: Essays on International Politics, ed. Arnold Wolfers (Baltimore, Md:
Johns Hopkins Press 1962), p. 23. This essay was itrst published in 1959 in
William T.R. Fox ed. Theoretical Aspects of International Relations (Notre
Dame, Indiana: University of Notre Dame Press, 1959). Other writers who
have departed from the state-centric paradigm are John W. Burton, Systems,
States Diplomacy and Rules, (Cambridge University Press, 1968); James N.
Rosen~u, ed. Linkage Politics: Essays on the Convergence of National and
International Systems (New York: Free Press, 1969).

purpose the working definition proposed by Fatouros. According
to him, 'a concession agreement is an instrument concluded between
a state and a private person and providing for the grant by the
state to the individual of certain rights or powers which normally
would belong to and be exercised by the state'. 11 These m~y ~n
volve the permission given to a foreign company by the t~rntonal
government to exploit certain natural resources un~er specific c~m
ditions. Usually, these conditions include normal nghts and obligations of commercial transactions: time limits for delivery of goods
or performances of services, obligations to proceed with proper
care, the apportionment of profits, stipulations as to the man~er
and extent of permissible imports, the employment. quota of for~Ign
and local personnel and the repatriation of earrungs and capital.
Typical characteristics of concession agreements are that t~ey
relate to mineral and other natural resources or to the operation
of enterprises of public utility. It is vital to add that conce~sions
may vary in their object, type and leg~l nature, an~ ther~fore, may
involve basically different legal transactions and relationships.
b. Instruments of Approach:
A good example of such an instrument is the one issued in May
1956 by the Greek Government concerning the importatio~ of
capital for the exploitation of Greek asbestos by an Amencan
Corporation. 12
•
The decree starts with a statement of approval of the Importation of capital up to the sum of $8,350,000, to be used by the
investing company for exploration, research and mining of asbestos,
and for its production and sale. The use of the cap~tal for ~~e purpose specified in the initial statement is an essential con~Ition. of
the continued validity of the whole instrument. The form m which
the capital is to be imported is clearly stipulated - namely, in the
form of machinery and foreign exchange in equal parts, over a
..
.
period of slightly more than four years.
Should the need arise, the implementation of the provlSlons IS
Fatouros, Government Guarantees to Foreign Investors, New York, 1962,
p. 125.
f h
1a Royal Decree of May 30/June 23, 1956, concerning the approval o t e
importation of capital from abroad, by virtue of Legislative Decree No.
2687/1953, by the Konnecott Copper Corporation.
11
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to be ascertained by the Ministry of Industry of Greece whose
report is subject to a review by a special Committee composed of
representatives of two other ministries and of the investor, if the
investor contests the accuracy of the Ministry of Industry's report.
The investing corporation is allowed to transfer abroad, without
limitation, the capital imported and profits. The investing corporation is granted exemptions from import duties and other charges on
the machinery imported by it dunng the initial period of ten years.
During the same period, it is also exempted from all city and
other local taxes and charges. The employment of foreign personnel
up to the number of twenty-five persons is permitted, and such
personnel are allowed to export part of their salaries. Finally, the
instrument contains detailed provisions for arbitration in case of
dispute.
c. Guarantee Contracts:
By this agreement a state gives an investor, under certain conditions, a number of guarantees or privileges, in the absence of special
statutes regulating the granting of such guarantees. It must be
pointed out, that though these three types of instruments appear
similar in many ways, they are not identical.
They often differ in form as well as in content. While instruments of approval usually take the form of administrative acts,
concession agreements and guarantee contracts often assume the
form of legislation. In content they differ from the point of view
of the fact that concession agreements cover a wider range of issues
of a legal, economic and political character, than either guarantee
contracts or instruments of approval. 13
d. Economic Development Agreements:
. The modem economic development agreements made by developmg countries with foreign corporations include: Ghana - Valco

13

See Beerle, The Twentieth Century Capitalist Revolution, 1954; Schwarzenberger, International Law, Vol 1, (3rd ed. 1957), p. 146.

Agreement 1960. 14 India- Vacuum Oil Agreement 1952/ 5 and the
Iran Consortium Agreement, 1954. 16 Each of these agreements
contains provisions for the submission of disputes to arbitration
which will form the central point of the next question of our dtscussion.
3. ARBITRATION:

The settlement of disputes between individuals appear to be the
oldest form of judicial practice. It has preceded the creation of
judicial courts and tribunals. However, the settlement of disputes
between states and individuals is a very recent phenomenon. The
concept of the settlement of contractual disputes by means of an
arbitration agreed upon directly between a State and an individual
or corporation without the inter-position of the state of which the
individual or a corporation is a national, is a fairly recent development.17 What explains this new trend one may ask? As we have
observed above, contemporary international relationships have
witnessed more efforts at integration between peoples than perhaps
at any other time in human history. The need for the settlement of
contractual disputes between states and private parties is consequent
upon the fact of the increase in foreign investments, concession as
well as economic development agreements involving foreign capital
and the expansion of international commercial transactions. Besides,
a state's trading or industrial activities carried out under the shield of
14 ....... ,_

uJJl> agreement was concluded on 17 November 1960, between the Government of Ghana and the Volta Aluminium Company (a Consortium of American and Canadian Companies) for the construction and operation of an
aluminium smelter to utilize electric power produced from the dam to be
constructed on the Volta river. For a detailed discussion of this agreement
see, Nwogugu, The Legal Problems of Foreign Investment in Developing
Co~tries, Manchester University Press, 1965, pp. 170-173.
15 This took the form of exchange of notes between the Government of India
and the Standard Vacuum Oil Company for the construction of oil refineries
in India.
16
The agreement was between the Government of Iran and the National Iranian
Oil Company on the one hand, and a consortium of American, British,
~rench and Dutch companies on the other, granting the co 1sortium the
right to prospect and produce oil for a period of twenty-five years with
provision for renewal
'
17 Henry Cattan, The Law of Oil Concessions in the Middle East and North
Africa, 1967, Oceana Publications, New York, p. 69.
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the state's jurisdictional immunities no longer produce maximum
result.
Nwogugu 18 has rightly remarked that arbitration provides flexible
and important machinery not only for the settlement of investment
disputes, but also for the settlement of commercial disputes. Such a
procedure will help to limit the claim of sovereign immunity which
constitutes a hindrance in suing a foreign state. 19
An arbitral tribunal could be national (i.e. local) or international,
whose special characteristic is that the arbitrators are selected from
different countries. Another important feature of an international
arbitral tribunal is that it may be either permanent or ad hoc. 70
Nowadays, it is common to observe that arbitral machinery in contractual and commercial transactions between states and private
corporations are found in a number of state contracts relating to
oil concessions. A few examples will illustrate the nature of such
provisions.
Henry Cattan 21 quotes the Middle East Oil concession of 1910
granted to D'Arcy by the Persian Government, as, perhaps, the first
of such concessions to provide that disputes between the parties
which are not settled by negotiation or mutual agreement shall be
resolved by arbitration. According to Article 17 of the concession
agreement, any disputes that may arise between the parties with
regard to its interpretation or defming the rights and duties of the
parties shall be submitted to two arbitrators at Teheran, one of
whom shall be named by each of the parties, and to an umpire, who
18
19

20

21

Nwogugu, Legal problems of foreign investments in developing countries,
Manchester 1965, p. 240.
Ibid., at 241. In the Lena Gold Field Case of September 2, 1930 which
involved a British private company and the Soviet Government, the arbitration tribunal found in favour of the company without making any
reference to the sovereignty of the state of Russia. The tribunal held that,
the Lena Company was entitled 'to be compensated in money for the value of
the benefits of which it had been wrongfully deprived. On ordinary legal
principles, this constitutes a right of action or damages but the court prefers
to base its award on the principle of 'unjust enrichment' in its opinion, the
money result is the same'. See, Lauterpacht, Annual Digest of Public International Law Cases, 1920-30, at pp. 3-4.
The Permanent Court of Arbitration has its seat in the Peace Palace at the
Hague. It was created as a result of the Hague Convention for the Pacific
Settlement of International Disputes of 29 July 1899 which was revised and
later replaced by the 1907 Hague Convention.
Henry Cattan, supra, at 143.
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shall be appointed by the arbitrators before they proceed to
arbitrate. 22 The decision of the arbitrators or in the event of their
disagreement, that of the umpire, shall be fmal.
Such concessional arbitration agreements and similar types of
international transactions have been characterised by some writers
as being akin to international treaties. 23 This may be because in such
transactions, public international law, rather than the national
system of law of any of the parties may be expressly, or by implication, indicated as the law governing the contract. Besides, certain
arbitration agreements incorporate clauses providing for the appointment of a neutral arbitrator as chairman, and two arbitrators chosen
by the parties which places the government and foreign private party
or parties on the same legal footing, at least for purposes of the interpretation and adjudication of the agreement.~ But this 'equality' is
anything but perfect, as the government party, invoking its sovereign
powers, can in practice, defy the arbitration clause as much as it can
cancel or dishonour the agreement as a whole. 25
It must be pointed out that even though there is a progressive
trend whereby oil concessions between states and private corporations
provide that disputes between the parties which are not settled by
negotiation or mutual agreement shall be resolved by arbitration,
there seems to be limited use being made of arbitration in practice. It
does not appear that states wish to arbitrate such disputes. For
public relations purposes, states opt for settlement through negotiations or mutual agreement, rather than by arbitration as no state
would like to be on record for failing to carry out its international
obligations, resulting from the decision of an international arbitration tribunal.
·Sometimes the parties choose to invoke the so-called re-negotiation clause provided for in the contractual agreements between the
state and private persons. According to this clause, any of the
contracting parties reserves the right to call for a re-examination of
the entire contract. But this must be requested in the manner agreed
upon by the parties and within the time limit stipulated in the agreement. However, it is never certain what would result from such an
exercise. The chances are even that the position of the party re22

23

Ibid.

Friedmann, op. cit., at 223.

:IJI Ibid.
25

Ibid., at footnote 5.
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questing a re-negotiation may become worse than at ftrst. One reason
why this system of settlement of dispute should be encouraged is
that it leaves the door open for the parties to maintain constant
contact with a view to assessing the progress of the implementation
of their various undertakings. Above all, disagreements are contained
within the circles of the contracting parties without much publicity
which may throw the parties into an open embarrassment or loss of
face.
4. THE LAW APPLICABLE IN CONTRACTUAL RELATIONSHIPS BE'IWEEN A STATE AND A PRIVATE PAR'IY:
Just as no uniformity exists in the law applicable to state contracts
generally, so also no uniformity exists in the law applicable· to
disputes arising from contracts between a state and a private person.
However, modern contracts between a state and a private person
usually include clauses indicating by what law they are to be
governed. This principle is one of the important elements in contracts concerning more than one legal system.
Some writers 26 have the view that public international law is not
to be applied to contracts between a state and private party. This
position which we fmd unacceptable has also been strongly
criticised. 71 Nothing prevents the parties, if they so desire to apply
such principles of public international law as are capable of being
applied to their agreements. 28 The contracting parties are not
restricted by any legal system in the choice of the proper law of their
contract. This choice generally may be a particular municipal law
system, 29 international law, or general principles of law recognized
by civilized nations. Naturally, the mere fact that the parties by
agreement make their contract to be governed by international law
does not make the private entity concerned a subject of international
law. It merely subjects the contract to that law.

In the Serbian Loans Case, the Permanent Court of International
Justice held that, 'Any contract which is not a contract between
states in their capacity as subjects of international law is based on the
municipal law of some country'. 30 There are cases to support the
view that this pronouncement would be totally invalid in contemporary international transactions.
The arbitration clause included in Article 22 of the AIOC's concession agreement (1933) provided that, 'The award shall be based
on the judidical principles contained in Article 38 of the Statute of
the Permanent Court'.
The Libyan Petroleum Law of 1955 was amended on 25
November, 1965 to provide that the oil concessions granted in Libya
shall be govemed by, and interpreted in accordance with the
principles of international law, and in their absence, in accordance
with the general principles of law including those applied by international tribunals. Furthermore, in the award of the arbitration
between Saudi Arabia and Arabian American Oil Company (Aramco)
of 1958, the tribunal came to the conclusion that: 'Public international law should be applied to the effects of the concession, when
orjective reasons lead it to conclude that certain matters cannot be
governed by any rule of the municipal law of any state, as is the case
in all matters relating to transport by sea, to the sovereignty of the
state on its territorial waters and to the responsibility of states for
the violation of its international obligations'. 31
Again, the Iranian Petroleum Act (1957) has defmed 'force
majeure' in article 13 as meaning 'occurrences which are recognized
as such by the principles of internationallaw. 32
Finally, in contractual relationships between a state and a private
corporation, the parties may expressly choose the general principles
of law recognized by civilized nations as the proper law of their
contract. A case in point is article 46 of the Iran Consortium Agree30

26

McNair, 33 BYIL (1957), p. 10; Cattan, supra, at 68.
2
5
Contracts Concluded by International
Persons, BYIL (1959), p. 34.
Article 16 of the Refmery Agreement between Nigeria and Shell-BP dated 25
July 1962 refers to Nigerian law as the proper law of the Agreement. The
same is applicable to the Ghana-Valco Agreement of 1961 whose article 49
stipulates that the contract is to be governed by the law of Ghana as it existed
on the date of execution.

~ ~~~~~o!U:,U• ri:~ c~~~~~; i!: ~r
29

PCU Series A., Nos. 20/21, at p. 41. On 19 April, 1928, the French and
Serbian Governments agreed to submit to the Court, by Special Agreement, a
difference which had arisen regarding the payment of certain Serbian loans
issued in France between 1895 and 1913.
31
The Award, p_ 65.
31
By Article 37(2) of the Iran-Pan-American Oil Company Agreement of 1958
the term 'force majeure' as used in the agreement means 'occurrences wliieh
are recognized as such by the principles of international law'. This agreement
is discussed further by Ramazani, II International and Comparative Law
Quarterly, 1962, p. 503.
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ment of 1054 which provides: In view of the diverse nationalities of
the parties of this Agreement, it shall be governed by and interpreted
and applied in accordance with principles of law common to Iran and
the several nations in which the other parties to this Agreement are
incorporated, and in the absence of such common principles, then by
and in accordance with principles of law recognized by civilized
- nations in general, including such of those principles as may have
been applied by international tribunals. 33
Again, the comment made above, just before the reference to the
Serbian Loans case is equally applicable here.
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characteristic features of such entities and/or relationships which
are specifically international, this law becomes more and more transnational, transorganisational, interorganisational. 34

CONCLUSIONS:
The foregoing inquiry into the place of non-governmental organisations and private corporations in international law suggests that,
though they cannot be said to enjoy international personality as
ascribed to international governmental organisa~ions, nonetheless,
they conduct activities on the international plane with often significant political importance and with little or no governmental
control. Their status is different from that of public international
organisations (i.e. organisations formed by states), which are fanned
by international treaties concluded between sovereign States.
International law made only by States could be exclusive law only
under the assumption that there are no transnational relations outside the State i.e., that the State was the only social community in
which the individual is living.
But it is true that a good number of trade unions take part in an
organisation which transcends the state territories. The Liberal state
is transcended by a multitude of non-state, transnational communities, and particularly in the economic field. While international
law was once a law of inter-state relations only, it is now seen to have
become the law of all those relations which, not being localized
nationally and functionally within the boundaries of specific State,
and of one State only, involve intercourse among nations and
organizations created independently of States. In dealing with
33

Article 38 (1 c) of the Statute of the ICJ authorizes the Court to apply general
principles of law recognized by civilized nations. It is also usual that where
the contracting parties are not clear on the law to govern their contractual
relations, the arbitral tribunals apply general principles of law as was the
case in the Lena Gold Field Case cited above.

34

Laderer-Lador J.J., op. cit., at 15.

CHAPTER 10
MEMBERSHIP OF INTERNATIONAL ORGANISATIONS 1
INTRODUCTION

International Organisations have greatly proliferated in the last
century. This trend stemmed from the fact that the interests and
scope of activities of States on the international arena had significantly increased to the point that States could not conveniently
handle most of them alone. Accordingly, the best way to grapple
with the situation was thought to be through fonnation of international organisations.
Most of the organisations were established by an international
agreement or instrument. 2 These agreements in turn defined in clear
tenns the functions and powers of such organisations. Originally, the
aims, functions and powers of the organisations were limited to the
promotion of cooperation among their members in the fields of
politics, economics, culture etc. However, as time grew and societal
needs increased these organisations undertook activities similar to
those exercised by national governments. 3
There are no general rules of international law which regulate the
admission of members to an international organisation. The rult's by
which a State acquires membership of an international organisation
differ from organisation to organisation. The issue of membership is
deimitely a very important question in the theory and practice of
international organisations. Whether a State is regarded as new or
old, the incident of membership affords such a state the right to
participate with other members of the organisation on an equal basis.
Besides, particularly for the newly emerging States, it serves as an
expression or manifestation of their sovereignty and independence.
Although no generally accepted methods of acquisition of member1

The term "international organisation" as used here refers to organisations the
membership of which is confined to governments or governmental agencies or
authorities - sometimes called "inter-governmental organisations.
2
Henceforth to be used interchangeably.
3
We refer to the functions of legislation, execution, adminis.t ration and of
judicature. For further reading on this subject, refer to J.L. Brierly, The Law
of Nation, 6th Ed. by C.H.M. Waldock (1964); See, also, Wilfred Jenls, The
Common Law of Mankind, (1958), p. 24.
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ship of an international organisation exists, nevertheless, most international organisations distinguish between member states and nonmember states. 4
It must be pointed out that in discussing Nigerian participation in
international organisations in a work of this nature, one necessarily
is forced to adopt the method of general discussions of the selected
organisations, rather than pretend to embark on a detailed analysis
of Nigeria's role in each of the specific organisations selected. .
Certainly, the available space does not admit of such a scope ?f
inquiry. Accordingly, we are limiting our inquiry to only a few dtscriminately selected international organisations. References to other
international organisations in the discussion will be incidental only.
The adequacy of the approach adopted in this chapter will be for the
reader to judge. Its purpose is essentially to simplify presentation.
This purpose in our considered view seems a satisfactory guide.
In concluding the introductory section of this chapter, a word
must be said of the classification of international regional organisations of which Nigeria is a member discussed herein. It will be readily
apparent that organisations of an administrative character preceed
those of predominantly political character. Thus, it is broadly
possible to distinguish on the basis of the functions of the organisations. It is also possible to distinguish between the "political"
organisations, of a regional character, essentially concerned with the
preservation of international peace and security, such as the
Organisation of African Unity and the administrative organisations
of more limited aims, e.g. Lake Chad Basin Commission, River Niger
Commission. The other class of organisations considered important
for our consideration are th~ "economic" organisations such as
Economic Commission for Africa, the Economic Community of West
African States and the Organisation of Petroleum Exporting

4

These organisations include the United Nations Organisation and its related
agencies such as World Health Organisation (WHO), See Articles 4 & 6;
Articles 92 and 93 of International Civil Aviation Organisation (ICAO);
Articles 6 and 7 of Inter-Governmental Maritime Consultative Organisation
(IMCO); Article 11 paras. I and 2 of the Constitution of the Universal Postal
Union (IPU); Article I para. I (b) and (c) of the Convention of International
Telecommunications Union (ITU). On membership in international organisations generally, See Schermers, International Institutional Law, Vol. 1, 1972,
pp. 26-27; Schaerzenberger, International Law Vol. 3, 1976, pp. 242-268.
Howett, The Law of International Institution Jrd Ed. 19 75, pp. 342-345.

Membership of International Organizations 165
5

Countries. We shall start our discussions with the "economic"
Organisations.

mE ORGANISATION OF PETROLEUM EXPORTING
COUNTRIES6
1. The Formation and Activities of OPEC

~e Organisation of Petroleum Exporting Countries is an international economic organ~sation of the major oil producing countries.
About 1949, ~ consulta!tve meeting of the oil producing nations met
for the first ~e. ~e atm of the meeting was to discuss the need for
closer. co~murucat10n between them. 7 The actual formation of the
orgamsat10n . Lf Petroleum Exporting Countries took place at
8
Baghdad capt tal of Iraq. 'f!le. original members of the organisation
who took part at the prelimmary meeting in Venezuela in 1949
5

Not all international organisations to which Nigeria belongs can be discussed
deliberately excluded particularly the
Uruted Nations Orgamsabon and Its specialized agencies like IMP GATT
UNCTAD, mRD, ICAO, FAO, UNESCO WHO UPU ITU IMCO 'uNmo'
UN~TRAL, IC?J, ILO,. e~c. Much has be~n written in' resp~ct of the United
Nati?n~ and Its specialized Agencies. There exist abundant general and
dec~aJ!zed works on the organisation. For general reading on the subject See
o? nch, T}le United Nations (1959); Goodrich and Hambro, Charteroithe
Umted Natzons, Commentary and Documents (2nd ed 1949)' Sohn c
an~ Materi~ls on United f!ations Law, 1956; Sohn, Ba;ic Doc~ments 'otO:::
Umted Natwns 1956; WeiSsberg, The International Status of the UN (1961):orttery, '0e Unite.d Nations: The first ten years (1957). The exclusion of
e UN and It~ ag~ncies is mainly from the consideration of space. There is no
doubt. th.at Nigena fully participates in their activities. However the few
o~gan!s~tlon.s selected for. o~r examination. are hoped to serve as s~mples of
6 Nige?a s attitude and role m mternational organisations.
Heremaftez- r~ferred to as OPEC. Since its formation, a number of literature
· th e
have been
f,
r wntten on the
. Organised · Most of the wn·tings appeare d m
orrn o newspape~ ~tides while a few appear in monographs. For further
~eferences and additiOnal reading see: A YO Akinbobola "Sh uld N. ·
o
tgena be
m OPEC?" N' · I ·
.
tgenan nstitute of International Affairs Monograph Series No
3, 1979; Professor 1 K . Onoh, Chapter 9 of his book: "The N. erian Oll
7 ThEconomy fr~m Pros~enty to Glut", St Martin's Press, New Y:rk 1983
e consultative meeting was held in Venezuela
·
8
In September 1960.
·

her~. Cons~quently, s~me. have be~n
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included Venezuela, Iran, Saudi Arabia, Iraq and Kuwait.
OPEC's main functions can be summarised as follows:

9

To co-ordinate and unify the petroleum prices of member
countries and to determine the best ways of protecting their
interests individually and collectively;
(2) To seek avenues that ensure the stabilization ef prices in international oil markets with a view to eliminating harmful and
unnecessary fluctuation, inorder to ensure a steady income to
the producing countries;
(3) To promote reasonable margin of profit for those investing in
the petroleum industry;
(4) To guarantee an efficient, reasonable price and regular supply
of petroleum to the consuming countries.

(1)

The organisation has a secretariat in Vienna, Austria. Most of its
activities are processed and carried out through its headquarters in
Vienna. For example, the secretariat of the organisation offers
specialized technical advice to member nations in the areas of
10
economics, technology administration and law. The Organisation
employs experts in various fields of the oil industry. The experts
conduct extensive research for the Organisation and store their
findings for the consultation and use of members.
OPEC can be described as a special loose type of an international
economic organisation. While a normal binding international
organisation fashions out rules and regulations for the guidance of
t}le conduct of its members, OPEC does not. In effect OPEC does
not exercise any executive authority with sanctions over its
members.
What this means is that a member can flout the decisions of the
Organisation to reduce or regulate output of oil production to
prevent market gluts largely with impunity. Except for passionate
appeals no other form of enforcement mechanism is open to the
Organisation in respect of such an offending member.

9

10

Since the formation of the Organisation, its membership has increased to 13
- Indonesia, Libya, Equador, Algeria, Gabon, Nigeria, Qatar and Abu Dhabi
joined much later.
See, OPEC Information Booklet, Vienna 1977, pp. 5-6.

2. OPEC And Its Achievements:
Despite ~e ~onstitutional and solidarity weaknesses of OPEC it
has m~de_ stgmfic.~t successes - the monopoly of the Western
countries m the oil mdustry before the emergence of OPEC in 1960
has been a~tly de~cribed by Professor J K Onoh in his book. 11 For a
very long bme, . o_il multinationals of American, British, French and
~nglo-Dutch_ ongms were the masters of the world industry. They
m~ested th~rr funds, determined the oil production level, fiXed the
pnces o~ oil and ?il products. They also determined the regions
w~ere. oil pro~uc~10n w~s to be stepped up or down, with the
ObJectlv~ o~ achievmg max1mum profits for these companies.
<?ne stgmficant ~chieve~e~t of OPEC is that it has not only played
an _1mportan~ role m s_tabilizmg posted oil prices and checked further
unilateral pn~e reduct~ons by the oil companies, it has brought about
:;eme~ts Wl~ the oil companies providing for higher income prices
a ~gher mcome tax rate together with compensation for infl at ton.
Nig~ria? like all member nations of OPEC is being assisted by the
Org~msat~on to pa_
rticipate ~ the ownership and management of
f?retgn ?il compantes operatmg in member-territories. The Organisation as 1t were, tr_ansferred power from the oil companies to itself
Apart fr?m that, 1t has minimised to a great extent the capabili~
of the oil ~omp~ies ~o divide-and-rule the oil-prod~cing countries.
The new d1mens10ns ~ ~orld o~ prices and politics emboldened
OP~c. m~mb~r countnes mto stiffening their demands for active
parttctpabon m the oil and allied industries. 13
o

3. Set-Backs:

<;>PEC as an org_anisation has had its set-backs. For example
'
Akinbobola summanzed the solidarity problem of OPEC thus:
I. The unevenness of oil distribution and the advantageous
~~ I K Onoh, op. cit., pp. 125-126.
I K On?h, op. cit., p. 127.
13
~;;:~~bobola, op. cit. p. 3. As a result of the devaluation of the dollar in
m . • EC announce~ the doubling of oil prices on 16th October 1973. The
am argument for thlS act was the fact of raging inflation generated The
measure was however received with shock by the oil consuming cou~tries.
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Arab countries, particularly Saudi
position of many of thed t
troleum availability and large
Arabia, in terms o~ abun an pe
financial accumulatiO~. f
eds of each state and the qualita2. The resource to poplu a :0~ ~evelopment and
tive variation of the ev~.oh e se as a result of using oil as a
3. The political factor. w t ~~h ~~st during the Arab-Israeli War in
political weapon agams
e
1973/74. 14
t d b ve the centre could no
Apart from the problems enu:;era ~ ~e obe~uming of 1982. This
longer hold among OPEC meml;rs ila glut There was grave fear of
was brought about ~y the E~or obers There was danger of market
over-produ~tion among p~~ re!:r~r::ce prlces for various blen~s of oil.
forces pushing down
f
OPEC member states met m Qatar
In order to arrest the sttua ton d tion ceilings_ for its members
early in 1982 and agree.d on d~~~:: was set at 17.5 million barrels
whereby OPEC's total oil pro d
OPEC members according
a day. The outpu~ level was shthare ~po~gduction of OPEC member
to an agreed ratio base~ on e o
countries over the prece~mg t~nJ';~~·members held in July 1982 in
In a subsequent meetmg o.
was serious disagreement on
Vienna to re~ew the allocati~ns th~~~ies. For the first time, OPEC
future oil pncmg and production ~ as a result of Iran's refusal to
one voicef
.
d
.
could no 1onger speak with
1 2 million barrels per ay
continue with pro~uction quo: oof Qatar in March 1982. On the
allocated to her dunng the mee g d b mainly OPEC members to
other hand, Saudi Arabia w7as5 pr~~n :arrels a day which she had
reduce her quota below · m
volunteered in M~ch 19~2 at Qatard doubling of the fixed 1.5 price
How~er, Saudi Arabia, p~opos:~ty sweet crude produced .bY
differential betwee~ ~e hi~ri'! and Libya and the Saudi Arabian
countries such .as Nt~ena, Alg.
ntries vehemently opposed the
brand. The Afncan oil producmg coud that the prices of their crudes
Saudi Arabian proposal on the groun
were already selling above their market rates.

°.

4. Rationale of Nigeria's Continued Participation in OPEC:
.
h argument has been generated as to whether
In recent times, muc
14

Akinbobola, op. cit., p. 5 ·

Nigeria's membership of OPEC is desirable in view of the country's
present economic predicament. In other words, there appears to be
an increased doubt in the minds of many Nigerians as to the
usefulness of the country's continued participation in the organisation.15
There is no doubt that OPEC as an international organisation has
got some problems. However, the present difficulties faced by the
organisation do not differ from those that could be faced by any
other international governmental organisation at any time. The
organisation certainly has experienced a number of problems in the
last few years and forces which tend to act against the very existence
of OPEC are many. Even on international plane, doubt arises in the
minds of many analysts whether OPEC can survive the turmoil
within its rank and flle.
The strongest argument against Nigeria's continued participation in
the Organisation is that, it is a weak link in the OP.EC equation and
that Nigeria may be crushed by the weight of the heavier member
states, especially the Gulf States. On the other hand, those who argue
in support of Nigeria's continued membership of the Organisation are
of the fum view that a pull-out is the surest and fastest means of
ruining whatever remains in the present and future Nigeria~s oil
economy. The present writer tends to support the view that Nigeria
continues its membership of the Organisation for a number of considerations.
For over two decades, OPEC proved to be the most formidable
raw material cartel ever formed by a group of developing countries,
which has been able to withstand international economic and
political forces aimed at disintegrating the unity of the Organisation.
Membership of OPEC exclusively guarantees some measure of
advantages for all the states in it including Nigeria. As has been stated
earlier, OPEC members have through their united efforts, destroyed
the monopoly status of the seven international major oil producing
countries, who in the past exploited the oil resources of member
states of OPEC. At the time, all they paid amounted only to token
rents and royalties. Above, all, they refused the participation by the
governments of those countries in an important endeavour like the
oil industry. Nigeria by belonging to OPEC is now participating in
15

The conclusion reached by at least two Nigerian writers who ltave examined
the usefulness of the organisation to Nigeria is in the afft.rmative. See Akinbobo1a, op. cit. pp. 9-15, Onoh, op. cit. pp. 142-146.
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petroleum production and refming as well as other allied industri~s
such as gas and kerosine. In the areas of technical and economic
advice, Nigeria would have to pay a gre_a t deal to meet _the research
capabilities of OPEC, if she were to go It alone. By c?mmg togeth~r,
OPEC member countries have been able to co-ordi~at~ and urufy
petroleum prices. As a debtor member of OPEC, Nigena has bee~
able to redeem her international image and restore her ~redit
standing. Another important reason ~ fav~ur of_ OPEC's contin~ed
existence is the organisation's cooperation w1th thrrd world countries.
The organisation makes development fu_nds available_ to16 at least
45 African, Asian, Latin American and Canbbean countnes. ,
CONCLUSION:
It has been argued that Nigeria's economy is significant!~ d~
pendent on oil. 17 In the absence of~ diversified ~conomy, N1gena
needs the cooperation it can get from Its colleagues m OPEC to make
her oil industry a stable one. Rather than pull out of OPE~, ~he
should examine all possible avenues to make the organisation
stronger. A break-up of OPEC will open up the ~anks once more for
the oil "majors" who are eager to return to therr former monopoly
in the oil industry.

THE ECONOMIC COMMUNITY OF WEST AFRICAN STATES
(ECOWAS)
Historic Perspective of ECOWAS:
An important economic region in which Nigeri~ ~s n~t ~nly a
member, but played a dominant role in es~ab~s~mg ~~ 1s ~e
ECOW AS. According to an editorial in one of N1gena s leading daily
newspapers on the history of ECOWAS, "the road had be~n ~a;,d1:nd
long and many were the pioneers who laboured to build ~t ·. A
number of writers on the historical background of ECOW AS mdicate
Onoh, op. cit., p. 144.
.
hil 95ot fh
By 1980, Nigeria earned 75% of its total revenue from oil, w e 10 o er
total export was from oil.
111 See Editorial Sunday Renaissance, Sunday, June 1, 1975, p. 3. The name
of
paper has been changed to "Daily Star".

16
17

this

a period ranging from ten to twelve years between the inception of
the original idea of the organisation and its actual realisation. However, it would appear that the significance of forming an economic
cooperation among the States of the region pre-dates the departure
of the colonial powers. 19 The first concerted effort or attempt to
achieve collective self reliance in West Africa was made in November
1963 when a conference of industrial harmonization in the subregion was held in Lagos.
This was followed at Niamey by a conference on economic Cooperation in October 1966. At a similar conference at Accra in April
1967, an agreement on the Charter of a proposed Economic Community in West Africa was signed. An interim Council of Ministers
was established under this framework to prepare a draft Treaty
for the proposed Community. 20 Early in November 1967, the four
Heads of State of the Organisation of Senegalese River States met
at Bamaco and expressed their intention of extending their cooperation through the creation of a regional group embracing the
whole of West Africa and accordingly mandated the President
of the Islamic Republic of Mauritania to communicate their intention to the Heads of State of the other West African countries.
Consequent upon the above move, the Heads of State met at
Monrovia and signed the Protocol establishing the West African
Regional Group. 21 Officials of the Governments of Nigeria and
Guinea met later in 1968 to prepare the studies which were submitted to the then 14 West African States p~nding their consideration by the Interim Council of Ministers. Unfortunately, this body
19

20

21

The Pan-African Congress held at Manchester in 1945, after noting the
systematic exploitation of the economic resources of West Africa by the
imperial powers recommended, among other things, the establishment of a
West African Economic Union. Further, the first conference of the political
parties in Africa held in Accra in December 1958 called for the removal
of customs and other trade restrictions on trade between African States
and the conclusion of multilateral payments agreements, with a view to
enhancing economic exchanges and the consequent establishment of an
African Common Market.
The interim Council held its first meeting at Dakar in November,-1967, when
it was agreed that the inaugural meeting of the proposed Community should
take place at the level of Heads of State of Governments.
April 1968. The meeting instructed Guinea and Nigeria to prepare priority
studies on areas -of cooperation while Liberia and Senegal were asked to
prepare a draft Treaty and Protocol for customs union.

172 The Theory and Practice of International Law in Nigeria

never met and as a result, neither the priority studies nor the draft
treaty and protocol on the customs union were considered, let
alone adopted.
In April 1972, the Heads of State of Nigeria and Togo 22 met
and decided to revive the process of establishing an economic Community of West African States. Accordingly, they mandated their
ministers and officials to work out the frame-work and strategy of
such cooperation.
At subsequent meetings the Governments of the two countries
agreed on the following guiding principles:

Membership of Intema,tional Organizations 173

by the Heads of State and Plenipotentiaries of 15 West African
countries at Lagos on 28 May, 1975.
The ECOWAS Treaty: 2 s

(i)

This very importat"t legal instrument represents the first successful economic arrangement of West African States in which free
trade and free mobility of labour and skill would enhJnce the harmon~ation of economic development embracing agriculture, industnes, transport and communications and training and skills.
The treaty's preamble is very impressive followed by a set of
important and far-reaching aims and objectives. It is generally accepted that the provisions of either the preamble or the aims of an
international convention do not create legal obligations for the
26
~arties.
~ne would go further to stress that at best, such p:-oviS!ons constitute an embodiment of the aspirations of the makers
of the documents underlining their mood.
The treaty creates form institutions for the Community, 27
namely:

The proposals embodying the above principles and others were
later submitted by the two Governments in November 1973 to a
meeting of Ministers representing 15 West African countries at
Lome after a visit to all countries by a joint Nigerian/Togolese
Ministerial delegation. 24 A third Ministerial meeting to finalise the
treaty was held in Lagos and the treaty was subsequently signed

The Authority of Heads of State and Government which
shall be responsible for the general direction and control of
the performance of the community's executive function and
shall meet at least once a year;
(ii) The Council of Ministers which shall consist of two representatives from each state and shall meet twice a year;
(iii) The executive secretariat with an executive secretary, two
deputy secretaries, a financial controller and other officers
of the secretariat shall be responsible only to the Community
itself;

That the new economic community should cut across linguistic and cultural barriers;
(ii) That initially, limited objectives capable of early realisation
should be pursued;
(iii) That a pragmatic and flexible approach should be adopted;
(iv) That the necessary institutions should be set up to deal with
specific issues calling for immediate attention and,
(v) That an open door policy should be adopted which would
enable all the countries in the sub-region to become members
of the community if and when they were ready. 23

22

23

::14

Presidents Go won and Eyadema of Nigeria and Togo respectively.
See, Professor Adebayo Adedeji, "Collective Self-Reliance in Developing
Africa, Scope, Prospects, and Problems" Keynote Address at the International Conference on the Economic Community of West African States,
Lagos 23-27 August, 1976, p. 6. The Conference was jointly organised by
the Central Bank of Nigeria and the Nigerian Institute of International
Affairs (NIIA) and was held at the Institute's building in Victoria Island.
This delegation was led by Professor Adebayo Adedeji of Nigeria. For further
readings on Nigeria's role in the formation of ECOWAS, see Aluko "Nigeria's Initiative in the West African Economic Community" Societe d'Etude et d'Expansion (Lege) November/December 1973, 870-880; Nigeria's
role in Intra-African Relation", African Affairs, April, 1973, 72 (287) 145162.

(i)

25

26

27

Only a highlight of the main provisions of the treaty and their assessment
where necessary, will be undertaken here. The treaty contains 64 articles
arranged into 14 chapters.
The aims and objectives of the treaty are spelt out in Chapter 1. For a further
statement on the legal nature of preambular provisions in international
conventions, See, Profes::or Osita Eze, "The ECOWAS Treaty and the Movement of Aliens, Goods and Services" Paper presented at the Conference on
"Nigeria:s International Bou~daries", Lagos, April 5th - 7th, 1982, p. 2.
See, Art1cles 5 - 12 for details of the establishment, composition and functions of the institutions.

174 The Theory and Practice of International Lizw in Nigerill
Membership ofInternational Organizations 175

(iv) The Tribunal of the Community which shall settle disputes
regarding the interpretation or application of the treaty where
direct agreement fails.
Member States are enjoined to co-ordinate and harmonize their
policies, particularly in the fields of political, diplomatic, economic,
educational and cultural co-operation as well as health, sanitation,
nutritional, scientific and technical cooperation. 28
In accordance with the above purposes, member states commit
themselves to the further promotion of the following basic principles:

To enable the Community to achieve the above, agreement was
reached to bring about by stages:
(a)
(b)

(c)
(d)

(a) The sovereign equality of all member States;
(b) Non-interference.in the internal affairs of States;
(c) Respect for the sovereignty and territorial integrity of each
State and for its inalienable right to independent existence;
(d) Peaceful settlement of disputes by negotiation; mediation, concilliation or arbitration;
(e) Unreserved condemnation, in all its forms of political assassination as well as of subversive activities on the part of neighbouring States or any oth~r State;
(f) Absolute dedication to the total emancipation of the African
territories which are still dependent; and
(g) Affirmation of a policy of non-alignment with regard to blocs.

(e)

(f)

(g)

(h)

The treaty makes specific reference to the Charter of the United
Nations Organh: :- ~ = , 1 as well as to the Universal Declaration of
Human Rights. 29 The principal aim of the Community is to promote
co-operation and development in all the fields of economic activity,
particularly in the fields of industry, transport, telecommunications,
energy, agriculture, natural resources, commerce, monetary and
financial questions and in social and cultural matters for the purpose
of raising the standard of living of its people, of increasing and
maintaining economic stability, of fostering closer relations among
its members and of contributing to the progress and development
of the African continent. 30

28

Article 2(2).
Article 2(1 ).
30 Article 2(1) of the ECOWAS Treaty.
29

(i)
G)

the elimination as between the member states of customs
duties and other changes of equivalent effect in respect of the
importation and exportation of goods;31
the abolition of quantitative and administrative restrictions
on trade among the member states;32
the establishment of a common customs tariff and a common
commercial policy towards third countries;
the abolition as between the member states of the obstacles
of the free movement of persons, services and capital;33
the harmonization of the agricultural policies and the promotion of economi·c projects in the member states notably in
the fields of marketing, research and agro-industrial enterprises;34
the implementation of schemes for the joint development
of transport, communication, energy and other infrastructural
facilities as well as the evolution of a common policy in these
fields;35
the harmonization of the economic and industrial policies of
the member states and the elimination of disparities in the
area of development of member states;36
the harmonization required for the proper functioning of the
community of the monetary policies of the member states;
the establishment of a Fund for Co-operation, Compensation
and Development ;3 7
such other activities calculated to further the aims of the community as the member states may from time to time undertake
in common. 38

31 Articles 12-15/bid.
32 Articles 16 and 18 Ibid.
Article 27, Ibid. For further reading on this, See, Chukwurah, A.D.,
"ECOWAS, Obstacles to Labour Migration and Residence. Paper presented
at the International Conference on ECOWAS held at NIIA, Lagos, 23-27
August, 197 6.
34 Articles 33-35, ibid.
35 Articles 41-47, ibid.
36 Articles 28-31, ibid.
37
Articles 50-51, ibid.
38
Article 2(2), ibid.
33
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An important highlight of the treaty is the pn:>Vision of the most
favoured nation clause. 39 Under this Article, member states shall
ascend to one another in relation to trade between them the most
favoured nation treatment, and in no case shall tariff concessions
granted to a third country under an asreement with a member
state be more favourable than those applicable under the Treaty.40
Copies of such agreements referred to in paragraph 1 of this Article,
shall be transmitted by the member states which are parties to
them to the Executive Secretariat of the Community.41 Any agreement' between a member state and a third country, under which
tanff concessions are granted, must not derogate from the obligations of that member state under the Treaty. 42
Under the Treaty, all citizens of member states are to be regarded
as "community citizens" and all obstacles to their freedom of movement and residence within the community, abolished.43 Member
states can continue to impose restriction in the interest of security,
the control of weapons, the protection of health or morality, the
transfer of gold, silver or precious stones, or the protection of
"national treasures". "Dumping" is prohibited. 44 No legislatioa
will directly or indirectly discriminate against products of member
states.
The Treaty provides for what it describes as "Safeguard Clause" .45
This clause is intended to be invoked by a member state in case of
an economic crisis in the territory of such a member. In the event
of serious disturbance occurring in the economy of a member state,
the member state concerned shall, after informing the Executive
Secretary and the other member states, take the necessary safeguard measures pending the approval of the Council of Ministers. 46
They may not be extended beyond that period except with the
approval of the Council of Ministers. 47 The Council of Ministers
shall examine the method of application of these measures while
39

40
41
42

43
44
45
46
47

Article 20, ibid.
Article 20(1), ibid.
Article 20(2), ibid.
Article 20(3), ibid.
For an exhaustive treatment of the question of free movement of ECOWAS
citizens, See, Osite Eze, op. cit.
Article 24, ibid.
Article 26, ibid.
Article 26(1), ibid.
Article 26(2), ibid.
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they remain in force. 4 8
The49Treaty provides for settlement of disputes between member
states.
Any dispute that may arise among the member states
regarding the interpretation or application of this Treaty shall be
amicably settled by direct agreement. In the event of failure to
settle such disputes, the matter may be referred to the Tribunal
of the Community by a party to such dispute and the decision of
the Tribunal shall be final. 50
Evaluation of the Treaty:
Overall, the provision of the ECOWAS Treaty covers a wide
range of subject of vital importance to the member states. However,
it must be observed that the provisions of the treaty are rather
loo~e .in a number of respects. It has been argued that the treaty
as It IS presently construed would create a freedom which favours
the most developed member states of the Comniunity at the expe~se of_ ~~ less developed ones. As one writer rightly ·argues, a
maJor cnttctsm of the treaty is that the elimination of customs
duties among the states might open wider markets for those countries, the nucleus of whose heavy industries have been established
or are about to be. 51 The consequence of this state of affairs would
be that such countries would then swamp the markets of the less
developed ones with products that are produced at lower costs
be~ause of eco_no~es of scale and availability of cheaper raw materials from Within the community. The result of this happening
would be that the less developed member states would have an
uphill task trying to compete in this wider market since their
youn.ger industries might produce at higher costs. This fear though
genume, has been adequately taken care of under the functions
of the committee on the harmonization of economic and industrial
policies. '!his committee must endeavour to adopt such rational
measures m the exercise of their function as to ensure that adequate
safeguards are worked out to protect the interest of the less de48

Article 26(3), ibid.
Chapter XIII, ibid.
~ Article 56, ibid.
51
See, E.O. Ebiefie, Draft Central Provisions of the Treaty of ECOWAS. Paper
presented at the Conference on ECOWAS held at NIIA Lagos 23-27 August
1976.
,
,
,

49
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veloped member states. Furthermore, a provision52for compensation
for loss of revenue is contained in the treaty.
However, _so~e
difficulty is bound to arise on the ~art o_f the member state Wishing
to invoke this provision in appropnate crrcumstances. ~or example,
such a member state has first to report to the Execut~ve Secret~
who would thereafter refer the matter to the appro_pnate Comm~s
sion or Commissioner to determine the compensation to be patd.
For such a loss, there would be certainly a lag b~tween the reporting of the loss and the final payment of compensation.
.
The other strong criticism which is. ~ften level~ed agat~t t~e
ECOWAS Treaty, is the dominant position occupied ~.y ~~gena.
The basis of this fear is the apparent superiority of Nigena both
· popu1ati on and in wealth as compared with
m
. .other
. · member
· t
states. 53 This of course is a natural fear of all mmonties m a~ m _ernational arrangement of this nature. Yet, on a clos~r e~amm~ti~n
of the contributions being made to nurture the organiSation, Nigena
is giving more than she can get, at leas~ in the_ short run. It w~uld
appear that in an effort by Nigeria to dtspel this fear, she has giV~
·ons to show that such misgivings are unfounded.
many concesSl
· · · ECOWAS
Apart from declaring from the onset th~t she wa~ JOining
as a partner on the principle of sovereign equality and not to dominate, Nigeria has consistently work_ed hard_ to. see ECOWAS
stand as a formidable regional economic orgarusation. In conclusion it must be stated that there is no doubt, that as ECOWAS
celebrates its ninth birthday, 55 it has got much to show for the
period it has so far lived.
THE LAKE CHAD BASIN COMMISSION:

Historic Perspective:
The strategic and geographical location of Lake Cha~, coupl~
with its enormous economic potentials, moved the mam users
52

53
54
55

56

Article 25, ibid.
.
b
f
For the relative population position of the f1fteen mem er states o
ECOWAS See Chukwurah, op. cit.
.
The eloq~ent testimony is seen in the provisions on visitors' VlSa and common citizenship etc.
May 25, 1984.
·
d N' ·
The principal users of the Lake are Chad, Cameroun, N~ger an
~gena.

of the Lake to come together to work out the details of maximizing
the benefits of the Lake under a legal framework. In furtherance
of this purpose, a meeting of Heads of State of the user countries
was held on May 21, 1964. The result of the meeting was the establishment of the Lake Chad Basin Structure and the Lake Chad
Commission. 57
Legal Framework:

Two documents, namdy the Convention and Statute, 58 as well
as an Agreement on Water Utilization and Conservation in the Lake
Chad, 59 constitute the legal basis of the Chad Basin, upon which it
is founded.
The Lake Chad Basin Commission is established by the Convention and Statute. 60 One of its main functions is the preparation
of regulations in accordance with the Convention and Statute for the
conduct of the activities of the Basin.
It must be pointed out that the Commission does not enjoy executive powers, rather it makes recommendations to members, which
they are at liberty to accept or to reject. This certainly is a weak
aspect of the set-up.
However, the Commission sets up specialist committees whose
main function is to conduct researches in various aspects of the
potentials of the Lake for eventual dissemination to member states
for adoption.
The particular interest of the Commission is to harness the agricultural and fishery resources of the Lake. To ensure the full realization of this objective, constant contact is maintained with other
appropriate bodies of member states as well as the food and Agricultural Organisation of the United Nations Organisation.
Under the arrangement of the Commission, member states are
enjoined to set up River Basin Development Authorities within
their states. In satisfaction of this requirement, Nigeria did in 1976,
enact the River Basin Development Authorities Act. 61 The Act
57
58

59
&O
61

The Secretariat of the Commission was located in Fort Lamy in Chad.
Signed at Fort Lamy on May 22, 1964.
·
See F.A.O. Document No. AGL.SP/REG/79 issued in Rome in May, 1971.
Article 1 of the Convention and Statute.
No. 25, 1976. Recently, the Buhari Administration gave a hint that the
existing River Basin Development Authorities will be reorganised to avoid
duplication and financial waste.
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established ten River Basin Development Authorities including the
Chad Basin Development Authority. The 1976 Act was repealed
62
by the River Basin Development Authorities Act of 1979. Instead
of the original ten River Basin Development Authorities, eleven
were created including the Chad Basin Development Authority.
63
The functions of the authorities are spelt out in the Act, and
include the following:
to undertake comprehensive development of both surface and
underground water resources for multi-purpose use;
(b) to undertake schemes for the control of floods and erosion,
and for water-shed management including
(c) to assist the State and Local Governments in the implementation of some specific rural development work in the Authority's
area.

of the Niger. 65
The Commission has five principal functions, as provided under
the Convention,66 namely:
(a)

(a)

THE RIVER NIGER COMMISSION:
Historic Perspective:
The River Niger Cvmmission 'ike the Chad Basin Commission
discussed earlier, can be described , s an administrative and consultative inter-regional organisation. T,K Commission has a relatively
short history. In February 1963, three years after Nigeria athined
independence, a conference was held in Niamey, the capital of the
Republic of Niger. The conference was attended by seven riparian
States, users of the River Niger.64
The Legal Framework:
The result of the conference was the production of a Convention
agreeable to the seven States on the regime of the River Niger.
To tlus Convention was annexed a Statute, and both formed the
operative international agreements for the regulation of the regime

(b)
(c)

(d)
(e)

THE ORGANISATION OF AFRICAN UNITY
1. The Fonnation:
Another important organisation in which Nigeria is not only an
active member but a founding state is the Organisation of African

65
62
63
64

No. 87, 1979,p. 9.
Section 4 of the Act.
The riparian States consist of Nigeria, Senegal, Guinea, Mali, Upper Volta,
Benin, Cameroun, and Chad.

to draw up General Regulations for the application of the
principles affirmed in the Statute and the Convention to which
it is annexed. The General Regulations and the other deci'lions
of the Commission shall. after approval by the state:. cuncerned, have binding force with regard to their mutual relations as well as their internal regulations;
to supervise the application of the above-mentioned Regulations;
to give its opinion on all projects drawn up by the States with
a view to the development of the River as set out in Article 4
of the Statute, the Commission may also recommend studies
and works which it regards as useful for the national exploitation of the River;
to undertake, at the request of one or more riparian states,
the planning and execution of any project for the development
of the River;
to inform the riparian states of all schemes and questions concerning the development of the basin, to harmonize inter-state
relations in the field, to examine complaints and to contribute
to the settlement of disputes.

66

Before 1963, the Treaty of Berlin of 1885-1886 and the Convention of
St German-en-Laye of 1919 governed the regime of the River Niger. For
further reading on this, See, Elias, T.O. "The Berlin Treaty and the River
Niger Commission" (1963) 57 A.J.I.L. 873.
Article 11 of the Convention.
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Unity (OAU). 67 The formation of this body was not an easy one
in the least for a number of incidents which tended to divide the
countries that formed it prefixed its appearance. There are too many
of such factors to admit serious discussions of them here. However,
mention must be made of the existence of three distinct political
groups into which the Mrican States had fallen. 68 The immediate
causes of the groupings can be traced to the disagreements over the
status of Algeria during her liberation wars and th'e disagreements
on the policy towards the civil war which raged in Congo (Kinshasa).
Irrespective of the clear differences existing among the Mrican
States on a number of issues, it appeared that they were in agreement on the need for setting up a central organisation in which
African problems would be discussed. Moves were made from different angles to achieve this objective including the lobby halls
of the United Nations Organisation. It has been argued that fonner
President Sekou Toure' of Guinea and former Emperor Haile Sellessie of Ethiopia were leading figures in the process of reconciliation and that it was at the meeting of the two statesmen at Asmara,
in Ethiopia, on June 28, 1962 that the idea of a Summit Conference of all independent African States was bom. 69
The Summit Conference of the Heads of State and Government
of Independent African States was preceded by that of the Foreign
67

6

1t

69

The Organisation was founded on May 24, 1963, a year often referred to by
writers as Africa's Unity Year. Leaders of thirty-one African States signed
its Charter which is hoped to lay the foundations of a continental Union or
lead to a substantial degree of economic and political unity highly needed
in Africa.
These were the Casablanca group, the Monrovia group and the Brazzaville
Twelve. The Monrovia group got its name from the Conference held in
Monrovia, May 8-12, 1961. This conference was attended by Liberia, Ivory
Coast, Cameroun, Senegal, Malagasy Republic, Togo, Dahomey, Chad,
Niger, Upper Volta, Congo (Brazzaville) now Kinshasa, Central African
Republic, Gabon, Ethiopia and Libya. These signed the Lagos Charter of
December 20, 1962. The Casablanca group included Ghana, Guinea, Mali,
Morocco and the United Arab Republic whose charter came into force on
January 7, 1961. The Brazzaville Twelve is made up of Cameroun, Central
African Republic, Congo (Brazzaville), Ivory Coast, Dahomey (now Bene
Republic), Gabon, Mauritania, Upper Volta, Madagascar (now Malagasy
Republic), Niger, Senegal and Chad. They signed their Charter on Septem·
ber 12, 1961.
Zdenek Cervenka, The Organisation of African Unity and its Charter, 1968,
1969pp.l-2.
.
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Ministers who actually did the preparatory work. 70 Although the
agenda of the conference included many topics, two topics dominated the proceedings of the conference, 71 namely:
(a) African Unity;
(b) Decolonisation of Africa.
During the discussion of these questions, African Heads of States
and Governments made their positions clear. The main trust of
difference in the proposal package for Unity suggested by the various
Heads of States was between that of Ghana that suggested an outright Union Government for Africa and those states including Nigeria
that advocated a gradual process to African Unity.
According to Late Sir Abubakar Tafawa Balewa, who led the
Nigerian delegation:
"Nigeria's stand is that, if we want unity in Africa, we must first
agree to certain essential things. The frrst is that African States must
respect one another. There must be acceptance of equality by all
the States. no matter whether they are big or small, they are all
sovereign and their sovereignty is sovereignty. No my mind, we
cannot achieve this African Unity as long as some African countries
continue to carry on subversive activities in other African countries."72

He stressed that African Unity could only be achieved by taking
practical steps in economic, educational, scientific and cultural
cooperation and by trying first to get the Africans to understand
themselves before embarking on the more complicated and more
11

11
72

The Summit Conference of the Heads of State and Government of Independent African States opened in Addis Ababa's Africa Hall on May 23
1963.
'
Cervenka, op. cit., p~ 9.
Nigeria held Ghana responsible for the coup d'etat which .toppled President
Sylv~us Ol~mpio on January 13, 1963. The Nigerian Foreign Minister at
the time, JaJa Nwachukwu had publicly alleged that Ghana was behind the
coup and called a meeting of the Monrovia Group to secure the condemnation of Ghana and prevent the recognition of the provisional Government
of Monsieur Grunitzky. The only evidence adduced to support this stand
was that according to him, Ghana was not happy with Togo for harbouring
Ghanaian political refugees.
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difficult arrangement of political union.
Practically, all the other African Heads of States and Governments present at the Conference stated their position on the matter
of African Unity and economic cooperation. It became clear that
all of them were seized by a genuine urge fqr an immediate action.
In summary, most of the delegates supported what has been described as the limited "functionalist" approach to unity, 73 and thus
signed a Charter structured along this line.
2. The Purpose of the Organisation:
The purposes of the Organisation are stated in Article 11( 1) as
follows:

1. to promote the unity and solidarity of the African States;
2. to cooperate and intensify their cooperation and efforts to
achieve a better life for the peoples of Africa;
3. to defend their sovereignty, their territorial integrity and independence;
4. to eradicate all forms of colonialism from Africa;
5. to promote international cooperation, having due regard to the
Charter of the United Nations and the Universal Declaration
of Human Rights.
In order to achieve these goals, Member-States resolved among
themselves to co-ordinate and harmonize their general policies in
the fields of political and diplomatic cooperation; economic cooperation including transport and communications; educational
and cultural cooperation; health, sanitation and nutritional cooperation; scientific and technical cooperation and co-operation for
defence and security.
3. Principles of the Organisation:
The seven principles which guide the activities of the Organisation are embodied in Article III, as follows:
1. the sovereign equality of all Member-States;
73

Cervenka, op. cit., p. 12

Membership of Intemational Organizations 185

2. non-interference in the internal affairs of States;
3. respect for the sovereignty and territorial integrity of each

State and for its inalienable right to independent existence;
4. peaceful settlement of disputes by negotiation, mediation, conciliation, or arbitration;
5. unreserved condemnation, in all its forms, of political assassination as well as subversive activities on the part of neighbouring
States or any other State;
6. absolute dedication to the total emancipation of the African
territories which are still dependent;
7. affirmation of a policy of non-alignment with regard to all
blocs.
What the Organisation has done is to adopt in respect of the first
four principles the generally recognized principles of international
law as embodied in the Charter of the United Nations Organisation."M
4. Conclusion:
Apart from playing an active role in the formation of the Organisation, Nigeria's role in advancing and sustaining its objectives
and principles are well known on the whole questions of decolonization and apartheid in Africa. Indeed, she has been a member
of a number of Committees charged with the question of national
hberation on the continent. 75 The countries like Angola, Zimbabwe,
74
75

Articles 2(1); 2(7); 1(2) of the Charter of U.N.O. for example.
Nigeria is a member of the Coordinating Committee for the Liberation of
the African Continent whose functions are to coordinate financial assistance
to national liberation movements; to coordinate military training and distribution of military equipment to such movements; to provide military
advice through its Ad Hoc Committee of Experts; and to reconcile rival
liberation movements and assess their efforts. Apart from this Committee,
Nigeria was a member of the Committee on Sanctions Against Southern
Rhodesia established on May 29, 1968 and also a member of the United
Nations Council for Namibia established on May 19, 1967. From 6th November 1962 she has been a member of the U.N. Special Committee on the
Policies ~f Apartheid. Infact the present Chairman of this Committee is
Rtd. Major-General Joseph Garba, the Nigerian Permanent Representative
at the U.N.
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CHAPTER 11

Mozambique and Guinea-Bissau received enormous financial and
moral support in their struggles for independence.
So f~, two very important Conferences in the struggle against
a~arth~Id have been held in Nigeria with the country's substantial
fm~Clal support. These are the World Conference Against Apartheid 76 and th~ recen~ In~ernational Seminar on the Legal Aspects
of the Apartheid Regime m South Africa and other Legal Aspects
on the Struggle Against Apartheid. 77

T;

77

Held in Lagos between August 22-26 1977
Held in Lagos ?etween ~ugust 16. :md 19, 1984 under the sponsorship of
the U.N. Spec1al Comnuttee Agamst Apartheid in cooperation with the
Government of Nigeria.

LAW OF TREATIES OF FEDERAL STATES

GENERAL DOCTRINE:

Treaties lie at the centre of international legal relations and the
capacity to enter into treaty relations with other subjects of international law is a very important attribute of personality in international law. Treaty-making powers and their implementation
constitute very essential avenues through which governments participate in international life. In the previous section on the legal
status of the Nigerian Federation and its component states, our
inquiry led us to the conclusion that only the Central Government of Nigeria reserves the power to conduct the foreign relations
of the country. That notwithstanding, it is considered necessary to
look much more closely here at the Nigerian treaty practice against
the background of the practice of other Federal ·structures and
their component states.
Usually, in a Federal State or Union like Nigeria, the power to
make and implement treaties is assigned to the Federal Government
in the conduct of foreign affairs and provided for in the constitution. While international law governs the relations between subjects
of international law, it does not follow that the municipal law has
no concern with treaties. In fact, the subject of treaties is governed
partly by international law and partly by municipal law, although
the aspects which each system of law regulates are different.
Municipal law determines the competence of the government of
a state, that is, of its treaty-making organs or organ, the procedure
to be followed by them in the making of treaties, and the effects
of treaties upon persons within its allegiance. There is certainly a
significant link or relationship between international law and constitutional law with regard to the question of the division of the
treaty-making power of a Federal State between its central government and its component units.
We now propose to examine the treaty-making procedures of a
number of Federal States, paying particular attention to the position of their component states in the exercise of this complicated
function. In this regard, Nigeria's treaty-making and implementation
practice as a federal state will be given a prominent place. Another
187
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interesting question would be to determine whet~er. the limite~
treaty-making rights granted by some Federal C~n~btubon~ to therr
component units have enabled the latter to attain mternabonal personality. It is hoped that the approach adopted by us here whereby
an examination of the treaty-making practice of some selected
Federal states is contrasted with that of Nigeria will afford an opportunity to determine whether in the light _of past experien.ces,
there would be the need either for an affirmation or for a cautious
moderation of the present practice. This could be useful when the
future Nigerian Constitution will be drawn if and when the pres~n_t
military regime decides to · surrender the reins of power to the cmlians.
It is a universally accepted principle of international law in respect
of the question of what authority or authorities shall . exercis~ the
treaty-making power of a sovereign state or other subJect of mternationallaw· or what procedure is to be followed by its central or
provincial g~vernments, or executive organs, for mak~g tr~a~ies
internationally binding upon them; and of whether Its political
component units should have any part in_ th~ir conclusion -. that
these are matters entirely for the constitution of the particular
State or Organisation to determine. 1 A num~er of legal syste~
recognize this process. Thus, according to the view taken ~y English
and American law the authority in whom the treaty-makmg power
is vested in any ~tate depends upon the fundamental or c~nstit~
tional law of that state. 2 The Soviet legal system and practice also
recognizes that 'the determination of the aut_ho?ty to ~on~lud;
a treaty lies with each state and is to be found m Its Constitution.
It must be observed here that a case may arise where the effective
Constitution of a state may not be quite identical with its written
Constitution. It often happens also that the treaty-making practice
of a state differs considerably from the norms of its written Constitution.
Thus, in the United States of America, the President makes executive agreements which are as binding in international law as
1
2

3

Hans Kelsen Principles of International Law (1952), p. 323.
Halsbury L~ws of England (1954), Vol. 7, p. 286; Oppenheim, International
Law, Voi. 1, (1957), pp. 882, 887; Crandall, Treaties: Their making and
enforcement ( 1916), pp. 2-3.
Memorandum on the Soviet Doctrine and Practice with respect to the Law
of Treaties, Doc. AfCN. 4/37, dated 21 November, 1950, p. 7.

treaties, although they do not require to be approved by the Senate
in the same way as treaties properly do. There is, however, a difference between municipal regulations determining the organ which
can conclude treaties, and municipal regulations determining whether
component states can conclude treaties. In the first case it is entirely
for the national law to determine. It does not seem that in the
second case the internal law is completely indifferent to it.
Where the Constitution of a Federal State grants the component
members treaty-making power, international law recognizes this
grant and regards the treaties made by them as valid when they are
within their constitutional contractual capacity. But if this grant
is not expressed, and if the com,dtution is completely silent about
who should have power to conclude treaties in a Federal State, the
presumption in international law is that this power is vested in all
its totality in the Central Government. 4 It seems that the reasoning
behind this presumption in international law is that the general
object of most federations is to prevent the component units from
entering into international engagements which are inconsistent
with national interest and policy, or which diverge inter se and
to pursue a unified foreign policy vis-a-vis other members of the
world community. In the absence of a clear authority conferred
by the Federal Law, member-states of a federation cannot be regarded as possessing the power to conclude treaties. For according
to international law, it is the Federation which, in the absence of
provisions of constitutional law to the contrary, is the subject of
international law and international .intercourse 5 But if, on the other
hand, a Federal state by its constitution of treaty practices is not
seen to deny its component units the right to enter into international
relations with foreign countries through treaties, the treaties so
concluded will be recognized as valid under international law. We
hope that a survey of the treaty-making capacities of a numb~r of
Federal States as reflected in their treaty-practice will give an insight into the place of their component units, so far as the independent action of such units on the international plane is concerned, before and after the Second World War.

4

International Law Commission Report (1953), p. 150: Schwarzenburger,
Elements of Power Politics (1951), p. 89.
5
Doc. A/CN. 4/63 (1953), p. 150.
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'In relation to question (a), there are two occasions, namely:
Canada:

Although the Dominion of Canada falls within the group of
Federal States where treaty-making power is concentrated in the
hands of the Central Government, Canadian State treaty-making
practices show that there have been and can be cases when the
regional governments of the Dominion carry on treaty relations with
other States.
The British North America Act of 1867 is very reticent of the
powers of the executive, and about the treaty-making power. The
Act contains no provision expressly vesting treaty-making power
in the Dominion executive or distributing this power between it
and the provincial governments. Even though the BNA Act does
not contain any provisions like those in the Constitutions of Switzerland, Germany and the USSR, which permit the member-states
limited power to make agreements, yet the provincial legislative
organs have the competence to legislate on certain enumerated
subjects of which that of agreements with foreign countries is one
- this matter being within their legislative competence. In this way,
some of the provinces such as Quebec and Ontario have, no doubt,
made in the past certain agreements with Britain and some of the
member States of the United States, for encouraging prospective
immigrants and promoting exports. It cannot be denied therefore
that the Provinces have wielded diplomatic and treaty-making
power in the past.
The current trends in Canadian treaty practice show that the
limited power of the provinces to make treaties has not been completely abrogated. On March 1, 1965, the following question was
asked in the House of Commons by Mr. Lambert, M.P.: "Since
April 21, 1963, has the Government of Canada granted to the
government of any provinces of Canada the right or privilege of
negotiating and concluding with any foreign state either independently or in conjunction with the Government of Canada any
agreement, accord or treaty of a commercial or cultural nature,
whatsoever nature, and if so: (a) on how many occasions, to which
of the provinces and what has been the nature of such agreement;
(b) is it contemplated that any province shall have the right to
participate as an independent signatory?"
The Honourable Paul Martin (Secretary of State for External
Affairs) replied as follows:

1. by an exchange of notes dated December 22, 1963 and December 27, 1963, between the Ambassador of France in Ottawa
and the Secretary of State for External Affairs, the Canadian
Government gave its assent to a program of exchanges and
cooperation in the industrial and technical field being agreed
upon between the Association pour !'Organization des Stages
en France (ASTEF) and the Ministry of Youth of the province
of Quebec and the University of Toronto.
2. by an exchange of letters dated February 27, 1965, becween
the charge d'affaires a.i., of France in Ottawa and the Secretary
of State for External Affairs, the Canadian Government gave
its assent to an entente or understanding between France and
Quebec covering a program of exchanges and of cooperation
in the field of education being signed by the Minister of Education of Quebec and the Deputy Minister of Education of France
and the director general of cultural and technical affairs at the
Ministry of Foreign Affairs of France.

'These two instruments relate to education and culture. They
cover matters such as the exchange of professors, scholarships, research, etc., which have traditionally been the object, on the provincial plane, of informal arrangements between Ministries of Ed4cation and universities in the English speaking provinces and corresponding institutions in English speaking countries, particularly
the United Kingdom and the United States of America. Generally,
these countries prefer the informal non-governmental approach to
cultural relations. On the other hand, many countries o.f Western
Europe, and France in particular, prefer to place their cultural
relations on a formal inter-governmental basis, whereve.r possible.
This is a fact of international life which the federal government
cannot ignore in carrying out its international responsibilities in
respect of cultural relations'. 6
The answer of the Secretary of State for External Affairs to question (b) was in the negative. He explained th:tt: 'On the international
6

See (1965), 109 House of Commons Debates 11818, at p. 12017; see also
(1965) 110 House of Commons Debates 395, 528, 886, 978, 1091, 1290,
1353, 1763 and statement of Mr. Martin, Press Release, No. 25, April 23,
1965.
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plane, the federal government, represents all of Canada and under
international Law only sovereign states are recognized as members
of the international community. One, if not the most important
attribute of this international personality accruing exclusively to
the Canadian government is the power to .negotiate and conclude
agreements or treaties of -a binding character in international law
to bind the whole country or of any part thereof with foreign
countries'.
The procedure followed on the occasion of the agreements cited
above between France and Quebec is a reflection of and accords
with the Canadian government's status under international law and
the constitutional position in Canada. Standing alone, these agreements between France and Quebec could not have been regarded
as agreements subject to international law. The Federal government
stands ready to cooperate with any province in facilitating, in appropriate circumstances, the negotiation and conclusion in similar
manner of agreements between the provinces and foreign governments in the field of education and culture'. 7
Some of Mr. Martin's views need to be commented upon. We fail
to agree with the opinion of the Honourable Secretary of State for
External Affairs that on the international plane, only sovereign and
independent states ~e recognized as members of the international
community. Our contention on this and the reasons for holding
these views have been stated earlier in this study.
It needs to be pointed out that the expansion of the international
community in size and content since World War II, made an increase
in the legal persons of various capacities operating within it inevitable. This trend has been, in the main, a response to the evident
need arising from international intercourse. The growth of international intercourse in the sense of the development of relations
between different peoples was a constant feature of maturing civilizations. This is evidenced in the present position of the contemporary international community. The degree of intercourse among
peoples of the world has ultimately called for regulation even by
institutional means. To refuse to recognize these facts would
tantamount to a rejection of reality. Therefore, for the Honourable Secretary for External Affairs to find the basis for his answers,
particularly on question (b), in the principle of the exclusive inter7

Op. cit.

national personality of sovereign states under international law, is
not convincing. It is even more doubtful when one considers the
time he was giving the answers (March 1965).
No one doubts the fact that in a federal state such as Canada,
where it is not otherwise stated in the constitution, the Central
Government reserves the sole right to bind the whole country under
an international treaty or agreement. In the case of Canada, the
BNA Act of 1867 - the fundamental law on which the constitution
is based - was not explicit as to who has the exclusive power to conclude international agreements - the Dominion or, whether such
power can be distributed between the Union and the provincial
governments. This leads one to at least two presumptions, namely:
1. that only the central government has it; or
2. that the provincial governments may also exercise treaty-making
rights.
The Commonwealth of Australia: 8

The treaty-making power of the Australian Federation seems to
rest, to a large extent with the Commonwealth Government. As with
most federations formed with the British Empire or Commonwealth,
the executive authority of the federation is vested in the Queen.
This authority is exercised by the Governor-General who is the
Queen's representative. Under sections 51 XXIX and 61 of the
Australian Constitution the Commonwealth Government was not
competent to conclude international agreements before 1919.
According to the Sydney Draft of 1891 and the Adelaide Draft
of 1897, covering clause 7, provided that 'all treaties made by the
Commonwealth of Australia shall according to their tenor, be binding on Courts, Judges and peoples of every States, and of every part
of the Commonwealth, anything in the laws of any state to the
contrary notwithstanding'. Section 52, XXVI of these drafts vested
the Commonwealth Parliament with power to legislate with respect
8

The Commonwealth of Australia came into being on January 1, 1901. It was
created by the Commonwealth of Australia Constitution Act, which'had been
passed by the Imperial Parliament. The Act received royal assent on July
9, 1900, and was proclaimed on September 17, 1900. It united the people
of New South Wales, Victoria, South Australia, Queensland, Tasmania and
Western Australia in a federal Commonwealth under the title of the Commonwealth of Australia.
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to 'external affairs and treaties'. Later in the final draft, the provisions relating to 'treaties' 9 were ultimately dropped from the corresponding covering clause 5 and section . 51, on the ground that
being a part of the British Empire, Australia could not hav~ treatymaking power of a sovereign state. But before the federation. was
formed the individual Australian provincial colonies entered drrectly into' certain agreements with foreign powers on technical matters.10
However, an incident took place in 1902 which brought strongly
in question, the exclusive nature of the power of the . Comm~n
wealth Government to make treaties and power to legtslate With
respect to external affairs.
In 1902, Mr. Chamberlain, the colonial Secretary as~e~ for a
report from the Commonwealth Government of Australia m relation to a complaint made by the Netherlands Governm~nt that
the authorities in South Australia failed to render help which they
ought to have given to the Dutch ~onsul und~r arti.cle 10 of the
Anglo-Dutch Convention of 1856, m connection With the arrest
of the crew of a Dutch vessel, the 'Voudel' at Adelaide. The South
Australian Premier, Mr. Jenks, refused the request of the Co~on
wealth Government to furnish it with the necessary particulars.
The Commonwealth Government pointed out. t~at its .right to ask
for particulars rested on the fact that ,the mcident ~valved th~
observance of an imperial treaty and matters affectmg consuls
which fell within federal competence under sections 51 XXIX and
75(i) and (ii).
The Prime Minister of South Australia's refusal was based on
the argument that the term 'external affairs' was not included ~mong
the subjects with respect to which the CoiT'...:non~ealth P~li~ent
had exclusive competence. In the second place, tn the op~10n of
Mr. Jenks, the term 'external affairs' was very vague, and mtght or
might not mean that the Commonwea:th Parliament had ?ower
to make laws to enforce imperial treatic.s. Under these cucumOfficial records of the Proceedings and Debates of the National Australian
Convention, 1891, (Sydney), p. 771, 944, 952. Official Records of the
Australian Federal Convention (Second session, Sydney), 1897, pp. 238-240;
(3rd Session, Melbourne), 1898, Vol. 1, p. 20.
10 Postal Convention between. the USA and New South Wales, January 15,
1874· Convention between USA and Victoria on Money Orders, October 5,
1881: etc. See Australian Treaty List (Australia Treaty Series, 1951, No. 1,
Department of External Affairs, Canberra), p. 7.
9

stances, the Prime Minister claimed the right of the State of South
Australia to communicate directly with the Imperial Government
in all matters relating to the fulftlment of imperial treaties.
In 1906, just before the Colonial Conference of 1907, Australian
States claimed the right to have direct representation at that conference.
Their demand was that, unlike the Canadian Provinces they were
'independent of Federal Government' which was not any better
than their agent. The second contention was that several of the
subjects proposed for discussion at the conference such as law,
trade, communication, immigration, education and science affected
their state rights. 11
The Colonial Secretary, Lord Elgin, refused to accept this view.
He pointed out that the Commonwealth States were not separate
political entities. They had surrendered some of the distinctive attributes of statehood, namely, power over defence, customs and
excise, posts and telegraphs, etc. The British Government made an
authoritative declaration in 1908, that 'His Majesty's Government
is pledged to the view that, so far as the relations of Australia with
foreign nations are concerned, the Government of the Commonwealth alone can speak, and that for everything affecting external
communities the Government of the Commonwealth is alone
responsible'.
The conclusion from the above discussion is that although the
treaty-making power of the Commonwealth of Australia Federation seems to be largely vested in the Commonwealth Government,
there is reason to think that the states do have dealings and enter
into relations with foreign authorities on matters which are clearly
seen to affect the interests of the state concerned. Thus, Australian states maintain agents in London for promoting their trade.
They also hold direct communication with the United Kingdom
Government in respect of certain matters which are not within the
federal jurisdiction.
The Australian case shows again that there is in principle nothing
inherently impossible in the exercise of treaty-making powers by
the component states of a federation. Ultimately, whether they can
or not, or can continue doing so, must depend on the Federal Con11

Correspondence relating to the Colonial Conference, 1907, No. 3340, Statement of Mr. Thomas Price, at p. 9.
·
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stitution and its developments.
The United States of America:
Article 1, Section 10, of the Constitution of the United States
of America has two clauses, one of which declares: 'No State shall
enter into any treaty, alliance or confederation', and the other says:
'No State shall without the consent of Congress ... enter into any
agreement or Compact with another state or with _a foreign p~w~r'.
There have been wide debates among the Umted States Junsts
in establishing the real differences between the two clauses. However Professor Willoughby thinks that 'the possibility of the States
ent~ring into direct relations with foreign Powers, provided the
least as regards
consent of Congress is obtained, is recognized, at
12
certain but undefined agreements or compacts. How often has
the United States Congress consented to a state entering into agreements or compacts in practice?
In 1909, there was a question whether the State of Minnesota
could enter into an agreement with Canada without the consent
of Congress, for facilitating the construction of a dam on ~he Rainy
River. In giving opinion about this, Attorney General Wtckersham
denied the capacity of the state to do so. He added, however, that
by implication, Act. 1, Sec. 10, C1.3, permits such an agreement
to be entered into if Congress had given its consent thereto. In
1917 the Supreme Court of North Dakota heard a case concerning
certain counties of that State which had entered into an agreement
with a municipality in the Canadian province of Manitoba for the
construction of a drain for securing an outlet for surface waters.
The contract was made under the authority of the State but without the consent of Congress, and involved expenditure of money
in a foreign country. According to the opinion of the State Court,
the agreement was not political in its nature and not calculated
to encroach upon the authority of Congress. This being the case,
13
it was not within the constitutional prohibition.
In 1934, there was a proposal for an agreement or compact
between the State of New York and the Dominion of Canada for
the establishment of the Buffalo and Fort Erie Public Bridge Au-

thority. A Joint Resolution was passed by the Congress which ran
as follows_: 'Resolved by the Senate and House of Representatives
of the Urn ted States of Am_erica in Congress assembled, that the cons~nt of Congress of the Umted States of America be, and it is hereby
giVen to t~e State of ~~w York to enter into the agreement or
compact With the Dormmon of Canada set forth in Chapter 824 of
the Laws of New York 1933, and an Act respecting the Buffalo
and Fort Erie Public Bridge Authority passed at the fifth session
seventeenth Parliament, Dominion of Canada, assented to March
28? 1934, for the establishment of the Buffalo and Fort Erie Public
BJ?dge Authority_ as a municipal corporate instrumentality of the
satd State. and with. power to take over, maintain and operate the
present hi~way bndge over the Niagara River between the City
~f Buffalo,_ 1~ the State of New York, and the village of Fort Erie
m the Dormmon of Canada' . 14
Congress passed a joint resolution in 1947 which brought into
effect the Agreement between the United States of America and
th~ United _Natio~s. regarding the Headquarters of the latter. By
this resolution, limited power was given to the member-States
of t~e Union t? enter into agreements with the United Nations.
Section 4 of this resolution runs as follows: 'Any States or to the
extent not inconsistent with State law, any political s~b-division
the!eof, aff~cted. by the establishment of the headquarters of the
Umted Nations m the United States are authorized to enter into
a~reements with the ~nited Nations or with each other, consistent
With the same: provided that, except in case of emergency and
agreements of a contractual character, a representative of the United
s.tates to be appointed by the Secretary of State, may, at the discretion of the Secretary of State, participate in the negotiation and
that ~~Y. su~h agreement entered into by such States or polltical
sub-diVISions thereof shall be subject to approval by the Secretary
of State. 15
The above discussion proves that the Constitution does not
totally block ~e me~ber-states of the United States from making
agreements with foreign states, especially if such agreements are
seen to be of importance to the State concerned and does not con14

15
12
13

The Constitutional Law of the United States, 1929, Vol. 1, p. 306.
McHenry County v. Brady, 37 N.Dak. 59, 163, N.W. 540 (1927).

Puhlic Law, No. 22, approved on May 3, 1934 73rd Congress Sess 11 Chap
196 , 48 Stat. 662 .
'
'
· '
·
Public Law, No . 357, approved August 4 1947 80th Congress Sess 1 61
Stat. 756, 767.
'
'
'
· '
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tradict the general interests of the Union.
Switzerland:
The position of the Swiss Constitution in regard to the treatymaking power of its components has been stated. The Cantons
have a reasonable measure of right to enter into treaty relations
with foreign powers in so far as the constitution permits. What is
interesting here is to ascertain what procedures the member-states
are required to follow in the making of treaties within their competence. The Central treaty-making procedure is governed . by the
provisions of the Federal and Cantonal Constitutions. The essential
thing is that the treaties which the Canton have power to make
under Article 9 are required to be in conformity not only with the
Constitution of the Federation and Federal Laws, but also with
the public policy of the Federal Government. Further, they should
not be opposed to the rights of any other Canton.
It is often the case that when a Canton wishes to make a treaty
it asks the Federal Council to pass its correspondence to the foreign
government concerned or to take other necessary action. Once the
Council considers the treaty permissible under the Constitution, it
begins the negotiation depending on the nature of the treaty. Where
the matter involves technical issues on which the Cantonal officers
are likely to possess better knowledge, or where local sentiments
deserve special consideration, Cantonal officers are appointed as
chief representatives. It could happen that at the end of negotiations, the treaty would be signed and concluded by the Federal
Government in the name of the Canton, or the Canton itself might
conclude it in its own name. In the first case, the treaty is still
known as a cantonal agreement, as the rights and obligations under
it are considered to be those of the Canton.
Treaties negotiated through the intermediary of the Federal
Council but concluded by the Cantons in their own names are
numerous. Such treaties relate to double taxation, e.g., the agreements made by Bale-Ville with Prussia in 1910; by Soleurs with
Alsace-Lorraine in 1911; by different Cantons with Germany in
1923; cross-frontier intercourse (e.g., the agreements made by
Bale-Ville with Baden in 1894 providing for the establishment of
a ferry; by Berne with France in 1888, providing for schools in the
frontier districts; by Bale-Ville with Baden in 1894 regarding improvement of the river Wiese; by Bale-Campagne and Argovie with
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Baden in 1907 for the establishment of a hydro-electric plant near
August Wyhlen); police matters - e.g., St. Gall with Lichtenstein
in 19_16? providing for mutual judicial assistance; by Vaud with
Austria m 1907, and St. Gall with Austria in 1908, each providing
for the execution of civil judgments. 16
Sometimes, member-states of Federation have common frontiers
with foreign states. The necessity for occasional agreements between
the border communities, particularly in police matters cannot be
denied.
'
Nigeria:
The Constitution of the Federal Republic of Nigeria of 1963 had
no specific provision on the powers of the Federal Government
to conclude treaties. At the same time, the constitution did not
grant any right to the component units of the Federation to conclude treaties on matters within their respective jurisdictions. The
argum_ent_ has b~en advanced to the effect that why the 1963 Federal
Constitution fail~d to make clear provisions on treaty-making was
because the subject-matter was not considered a problem in Nige~-17 According to Ajomo, it is just a matter in the Exclusive
Legislative List and it is regarded as the normal responsibility of the
~ederal. Government as part of its external affairs functions. 18 It
~ submitted that leaving such an important matter in a fluid situation in a constitution, could lead to obvious problems as was the
case in the _First ~ep~blic, w?en a number of the country's regions
made clear mcurs10ns mto this area of foreign affairs of the Central
Government, resulting in far-reaching consequences.
It is always important to determine clearly and without any
doubt, whether in a federal structure the central government has
or lac~s the a~thority, generally or as to certain topics, to bind the
stat~ mternationally; whether treaties are signed ad referandum as
to mternational ratification and the constituent or subordinate
"states" claim a c.onstitutional authority to grant or deny approval
16

~- Edw~d, De Ia Competence des Cantons Suisse de conclure de traites
mternatlonaux - Specialement concernant le Double Imposition, Brussels
1869, pp. 460-462; Huber, H. How Switzerland is governed, Zurich, 1946:
p. 69. Recent examples of Cantonal treaties have not been possible to comeby.
~: M.A. Ajomo, op. cit., p. 55.
See, the Republican Constitution, item 14, para. 1, of the Schedule.
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any part thereof with respect to matters not included in the
Exclusive Legislative List for the purpose of implementing a
treaty.
(3) A bill for an Act of the National Assembly passed pursuant
to the provisions of sub-section (2) of this section shall not
be presented to the President for assent, and shall not be enacted unless it is ratified by a majority of all the House of
Assembly in the Federation. 21

of ratification.
Sometimes, it is possible that a federal state may be able to
create an external international obligation that it does not have the
power to enforce internally under its constitution. It is also possible that a federal state may have the power to enforce a treaty
norm internally under its constitution bat as to internal obligation,
choose:
(a) to reject the treaty entirely rather than to use its power;
(b) to seek to obligate itself by treaty only to the extent that it
chooses to exercise its internal power to enforce it.
Treaty-Making under the 1979 Constitution:
The power to implement such a treaty when made, derives directly from state sovereignty. The specific organs of a state which are
considered competent to conclude treaties and the procedure whereby they are brought into force in the territorial domain are set
down clearly under the constitutional provisions of any given written
constitution. In fact, certain constitutions go as far as to provide
for the status of treaties in relation to the constitution and -other
laws of the state. 19
Regrettably enough, the 1979 Nigerian Constitution is not only
silent as to which organs of state can bind her under a treaty (i.e.
make treaties) but is also silent as to the status of treaties made on
behalf of the State of Nigeria vis-a-vis the constitution itself and
other laws of the state. 20
The clearest statement in respect of treaties under the 1979 Constitution concerns implementation of treaties which provides thus:
(1) No treaty between the Federation and any other country shall

have the force of law except to the extent to which any such
treaty has been enacted into law by the National Assembly.
(2) The National Assembly may make laws for the F~deration or

According to the Constitution, Nigeria is a federal state, 22 that
is to say that it has in effect constitutional arrangements that provide for the allocation of governmental powers between the central
and the other nineteen state authorities. Just like Australia, Austria,
Canada, India, the Federal Republic of Germany, Malaysia, Switzerland, the United States of America and the Union of Soviet Socialist
Republics to mention a few which have offered substantial evidence
that treaty performance issues arise, Nigeria certainly could face
similar problems.
Many a time, a perusal of the constitutional provisions of some
of these Federal and unitary states raises substantial doubts whether
certain federalisms serve any significant degree of functional purpose. But perhaps, a brief assessment of the essence of federalism
and its bearing upon the enforcement of international agreements
by a state may throw some light on the nature of Nigerian Federation in this regard.
The 1979 Nigerian Constitution is not clear as to whether or
not any of its nineteen component units reserves a right to enter
into any form of international agreements with foreign persons.
Furthermore, it does not say which organ of the Nigerian State
has the power to bind the country internationally. 23 In the circumstance, it would seem to us that the traditional system of inter21
22
23

19

20

See, e.g. U.S. Constitution, Art. VI (2); Fundamental Law of the Federal
Republic of Germany, Art. 25 (for certain elements of international law);
Constitution of the French Republic, Art. 55.
Certainly a clear statement one way or another as to the status of treaty
norms, the constitution and other laws of the state would have been most
desirable.

See, Section 12, 1979 Constitution, Section 74, 1963 Constitution, Section
69, 1960 Constitution.
See, Section 2 (2), 1979 Constitution.
It must be observed that the 1979 Nigerian Constitution recognizes that
the National Assembly has competence to make laws for the peace, order
and good government of the Federation or any part thereof with respect
to any matter included in the Exclusive Legislative List. (S.4(2) cf; Independence Constitution, S.64(1)(a); Republican Constitution, S.69(l)(a).
The possible conclusion from this provision is that component States are
not allowed to participate on their own in the making of treaties.
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national law which recognizes only two organs of central government of States- namely, the Head of State and the Foreign Minister
to exercise treaty-making capacity on behalf of the country would
be the case under the present constitution. The Head of State is
considered to possess the jus omnimodae representatis, the right
or capacity to represent the state in whatsoever context. If the
new Constitution had contained a categorical statement on the
relationship between Central Government and State Governments
as far as the making and enforcement of treaties are concerned,
obviously it would make the job of the courts much easier. Since
a state cannot plead inadequacy of its constitution and laws in
justification of non-compliance with its international obligations,
Nigerian Courts may likely follow the principle that local legislation must be so construed as to avoid conflict with international
law.l4
As has been stated elsewhere in this inquiry, in Federal States,
the central government at all times has international legal personality and the constituent states may or may not have international
legal existence. If a constituent state does have international personality, it usually has it for limited or restricted purposes _only.
It therefore follows that if a constituent state has no international
legal personality, it cannot as a matter or International law make
treaties as distinguished from mere contracts. 25 It cannot obligate
itself internationally to enforce them internally. On the other hand,
a constituent state, if it has international legal personality and is
appropriately authorised, may make international obligations within
the scope of its powers and undertake the duty of internal enforcement. Constituent state without international legal existence
may under particular constitutional structures be able to object
to internal enforcement by the central government on the ground
that, whatever the international obligation of the federal state,
the internal allocation of powers gives exclusive power to enforce
law in particular sectors exclusively to the subordinate state. Under
l4

25

See, Treatment of Polish Nationals in Danzig Case, P.C.I.J. (1932) Ser.
A/D, No. 44, at p. 24; Certain German Interests in polish upper Silesia
Case, P.C.I.J. (1926) Ser. A, No. 7 at p. 22; Vienna Convention on the
Law of Treaties, 1979, Art. 27.
Restatement II, Foreign Relations Law of the United States (1965), Paragraph 115, Comment (h), Agreement governed by domestic law, makes a
distinction that is widely recognized, between a State's contracts and its
international obligation under treaties.
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such circumstances, internal enforcement cannot be assured except
by the acquiescence of the constituent state to enforcement. In
some cases, a constituent state may be authorised by the federal
constitution to act for the state internationally, even if the internal entity does not have international legal personality. Finally
a federal constitution may provide that internal enforcement of
international agreements shall be either a primary or an exclusive
responsibility of the internal state, imposed by the constitutional
order, even though the sole international responsibility is that of
the central government.
All the above constitute possible arrangements open to drafters
o~ c~nstitutio~s ~f federal unions. It is submitted that the way
N1genan Constitution under reference is drafted the drafters have
deliberately decided to sweep these various po~ibilities under the
carpet, the idea being perhaps, to make for a stronger federal association. It is perhaps too early to determine whether the constitution as it pertains to treaty-making and enforcement will deter the
component states from intruding into the foreign policy activities
of the Nigerian State. Much will depend on the position of the
p~esent administration on its foreign policy practice. After just
rune months in office, this is yet difficult to gauge. 26
It is a fact that under the 1960 and 1963 Nigerian constitutions
~fficie~t evid~nce abound showing that the Regions participated
m foreign affarrs of the country through economic missions and
delegations sent abroad by regional governments in the quest for
foreign loans and credits. Regrettably, this new constitution has
not cured27 this ill, though heavily criticised by a number of Nigerian
scholars.
Constitutional limitations of Federal States and the Treaty Power:
The way the Nigerian Constitution is framed in respect of treaty
26

27

B~t alrea~y, a number of state governments have started to court friendship
WJt_h. foreign ~ates. Recently, the Anambra State of Nigeria received an
offJcJal delegation from Ohio State Government of the United States of
Am~rica. Their . discussions and communique emerging therefrom talk of
possible economic coopration.
See, A.~. Akiyemi, Foreign Policy and Federalism, 1974, pp. 100-105,
Obafemi Awol?wo, Thoughts on Nigeria Constitution, 1966, p. 125, A.B.
Oyebode, op. czt., rr. 6, at p. 4.
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implementation calls for some comments on the constitutional
limitations of a Federal State and its Treaty Power. Ordinarily, the
def"mition of federalism is that of a division of powers between a
general and the regional governments, each independent within a
sphere. 28 Where the constitutional system thus diffuses and distributes functions, the definition of the treaty power has given rise
to considerable political and legal difficulty. The constitutional
limitations of a federal state's treaty power attempt to strike a
balance between the importance of a unified front in international
affairs and the value of a federal system to preserve the sovereign
rights of constituent states.
A constitution would cease to be federal if the central government, without consultation with the states, could enter into any
treaty and by so doing, increase the legislative powers of the central
government at the expense of the state legislatures. If the treaty
power can cut across all reserved powers and interdict the powers
of the member states, then there are no real powers reserved to
the internal sovereignties. All such powers are really concurrent.
a) Capacity Limitation:

There are two basic types of constitutional limitations on the
treaty process, namely ones preventing a State from entering into
a treaty (capacity limitations) and those affecting performance
of its obligations once the treaty has been validly concluded (performance limitations). Capacity limitations focus upon the negotiation and ratification of treaties. They delimit the types of
treaties that can be undertaken and the form and procedure necessary to render the treaty nationally valid.
The treaty making power is usually vested in the executive branch
of federal government. 29 It is the scope of the executive's treatymaking power that is central to an analysis of capacity limitations:
the power to negotiate, to ratify, to terminate, or to alter or abrogate the treaty.
Concomitant with executive treaty-making power, other governmental organs participate in the treaty process. Many federal constitutions require legislative ratification of a treaty before it can
come into effect, but legislative participation can assume other
28
29

K.C. Wheare, Federal Government C.R.l (4th e. 1964).
See, Dowie and Friedrick, Studies in Federalism, 236-267 (1954).
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forms. Can the legislature initiate or conclude treaties? Can it recommend negotiations of a treaty to the executive, or is its role
merely that of consent to a treaty negotiated by the executive on
its sole initiative?
b) Performance Limitation:

A country is entitled under international law to decline, because
of its constitutional incapacity, to enter into an international obligation. But once a treaty has been constitutionally concluded the
obligation incurred is one that international law requires t~ be
performed in good faith. Constitutional limitations affecting performance of international obligations are therefore peculiarly important and entirely dependent on the condition of a State's internal law. Four performance limitations may render a validly concluded treaty nationally ineffective:
(i)

those based on separation of powers of the branches of the
national government;
(ii) those based on express prohibitions on the power of government in defence of individual rights;
(iii) those based on division of powers between national and state
government, and
(iv) those based in abstract notions of constitutional theory.
The above analysis of limitations on the treaty power may be
summarized by a restatement of the fundamental difficulty. There
are matters of genuine international concern which fall within the
constitutionally reserved powers of the constituent units in every
f~deration. This problem is peculiar to federal states and may in~c~te that. they .do not have latitude of a unitary state to engage
m mternatlonal Intercourse. However, the one thing modern conditions now demand of federal government is that it provide the
~e effectiveness in the conduct of foreign relations as that provtd~d by a unitary 30 state. Of equal importance is the degree to
which the federation and its constituent states are able to find
basis of co-operation for their mutual benefit.
30

Loper, "Limitations on the Treaty Power in Federal States" 34 NyU L
Review 1045, 1048, (1959).
'
· · · ·
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The Obligation of the Federal (Central) Government of a Federal
State to Implement Treaties Within the Federal Union:
Under international law, the central government of a federal
state is the state internationally. It is therefore the entity which
is responsible for proper performance of all its treaty obligations.
It is an established rule of international law which has been universally accepted that the central government of a federal union is
obligated to its treaty partners to apply within the national territory, the particular rules and principles that are stipulated in
the treaty.
While all parties to treaties are obligated to faithfully implement
them under the principle of pacta sunt servanda, the approach
towards their implementation varies from state to state. The important point to observe is that the internal limitations upon the
use of the treaty power are immaterial internationally, even if
known to or readily ascertainable by the promisee state. 31
Unlike earlier constitutions,32 the new Nigerian Constitution
not only provides that Parliament may make laws for the implementation of treaties concluded between the Federation and other
countries, it explicitly states that a treaty between the Federation
and any other country shall not have force of law except the treaty
has been transformed into law by the National Assembly. 33 By
this provision, all treaties in which Nigeria is a party must be executed with the aid of an enabling legislation. This stipulation
however excludes treaties which were concluded before the Constitution came inw force. Under the constitution, any property,
right, privilege, liability or obligation which immediately before
the date of coming into force of the appropriate section34 was
vested in, exercisable or enforceable by or against the former authority of the federation as representative or trustee for the benefit
of the Federation;3 5 or any former authority of a State as representative or trustee for the benefit of the state, 36 shall on the date
31

32

33
34

35
36

There is wide acceptance in the authoritative compilations such as Harvard
Research in International Law: Treaties (23) and the Restatement of the
Foreign Relations Law of the United States (140).
Republican Constitution, S. 74; Independence Constitution, S. 69.
Section 12.
Section 276(1).
Section 276(a).
Secti,.m 276(b).

when this section comes into force and witheut -f urther assurance
than the provision hereof vest in, or become exercisable or enforceable by or against the President and Government of the Federation, and the Governor and Government of the state, as the case
may be. 37
Methods of Internal Enforcement of the Treaties of Federal States:
The means or methods for the internal enforcement of the treaty
obligations of a state do not depend on whether the state in question is either unitary of federal. Many a time, the treaty provisions
or its instrument of ratification or implementation may stipulate
that the provisions of the treaty are norms within the national
legal order. In this case, the rules laid down by the treaty have the
effects of laying down rights and duties between contesting parties.
The major enforcement agency for such legal relationships are the
ordinary courts of the land.
In other cases, a State's international undertakings may require
it, by criminal, administrative, or other state-enforced commands,
to ensure that persons within the state perform in a manner compatible with the state's undertaking to its treaty partners. Again,
no particular differences exist between unitary and Federal State
systems, for there are practical instances when states, both federal
and unitary enter into some regional arrangements for their mutual
benefits. They all enforce their common policies irrespective of
differences in political structures. 38 The normative order as to a
particular subject-matter is specified in the organic law as belonging
either to the central or to the constituent state governments. This
order is not subject to being overriden by the treaty enforcement
37

38

Ibid. The President and Government of the Federation, and the Governors

and Government of a State shall be deemed respectively, to be successors
to said former authority of The Federation and former authority of the
State in question. "Former authority of the Federation" and "former authority of a state", include references to the former Government of the
Federation and the former Government of a State, a local government authority, or any person who exercises any authority on his behalf.
The European Economic Community (EEC) set up by the 1959 Treaty of
Rome illustrates a possibility of the participation of a group of states, some
Federal, others unitary in a particular regional arrangement, all enforcing
their common policies. The recent ECOWAS Treaty of West African States
is. another case in point, in which Nigeria as a Federal State has joined with
others to set up an economic union.
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powers of the central governments.
The 1979 Nigerian Constitution, as has been pointed out earlier
in this presentation, stipulates that Parliament may make laws for
the implementation of treaties concluded between the Federation
and other countries. It went further to provide that a treaty between
the Federation and any other country shall not have force of law
except that treaty has been ratified, that is, transformed into the
law of the land (Section 12). The organ charged with this assignment is the National Assembly.
The Constitution further stipulates under its Second Schedule,
the Extent of Federal and State Legislative Powers. It provides
for both Concurrent and Exclusive Legislative Lists. It does not
provide for any Residual List which would have formed a source
of confusion as did the earlier constitutions. By this arrangement,
all matters not included in the Exclusive Legislative List may be
considered as falling within the Concurrent List. It is submitted
that the new Constitution unlike its predecessors, affords the Federal
Government the power of fulfilling its international obligations in
respect of a treaty without having to plead for the cooperation of
any state Governor provided that a majority of all the State Assemblies within the Federation ratifies the action of the National
Assembly thereto. 39
CONCLUDING REMARKS:

The purpose of this study has been to examine the Law of Treaties
of Federal states generally. One fact that has emerged from this
exercise is that realities of international life may, as a matter of
great necessity force states to resort to different constitutional
structures or forms resulting in their component units being permitted, according to their respective constitutions, to participate
in the making and in the implementation of treaties. It has further
become clear from our analysis that nothing in principle, precludes
the component states of a Federal State from exercising the right
of treaty-making or implementation at least in certain matters
unless otherwise prohibited by the constitution of the state concerned. This being so, it means that the extreme traditionalist view,
39

But this is not to ignore completely the possibility for a very strong lobby
to be carried out in the State Assemblies of the Federation against the object
of a treaty concluded by the Federal Government.

in the face of new facts of life in a fast-changing world, that it is
only the collective federal state as such which has treaty-making
capacity is no more realistic.
Our discussion also reveals that not all the constitutions give
clear indication of the degree of separate participation of their
component states in international affairs. The power to make treaties
is more evident in some than in others. Under the constitutional
examination as we have seen from those of a number of federal
states looked into, there are occasions where the component members of such states were granted the right to enter into international agreements with foreign states, even where the constitution
was either silent or categorically opposed to such an action.
~ith particular reference to the practice in Nigeria, it must be
pornted out that of all the previous constitutions of the country,
that of 1979 made a remarkable improvement in clarifying issues
connected with treaty-making and treaty-implementation by the
Nigerian State. However, while the constitution clearly shows that
the Federal Government has exclusive competence with regard to
the question of treaties, it still leaves a number of problems unresolved in this regard. 40
However, while we recognize the need for Nigeria to maintain
solidarity amongst her people, it must be pointed out that for
Nigeria to fully attain the goals of its foreign policy, there is great
necessity for her to have efficient, flexible, and democratic procedures for the making, modification, implementation and abrogation of internatiomil treaties. It is clear from our discussions that
the component states of the Nigerian Federation have minimal
role to play in the foreign policy process which includes essentially
treaty-making. Considering the nature of the Nigerian Federation
?s ~ell as the diverse cultural and religious interests of its people,
1t 1s humbly submitted that an arrangement, in recognition of all
these, whereby the component states could go into an international agreement in certain matters with the permission of the Federal
Government would be better for Nigeria and will afford them strong40

For within the period 1979-1983 some States ignored the constitutional
stipulations on foreign affairs and went off to parts of Europe and America
hunting for loans and other associations - a practice that was most predominant in the experience of the regions in the First Republic. For example,
the Anambra State Government of Governor Nwobodo signed a Sister-state
Agreement with the former Governor of the State of Ohio under Rhodes
during the period. The legal status of that agreement is debatable.
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er spirit of belonging while preserving the Union.
.
This principle received the support of the lnte~atlonal Law
Commission which while recognizing that there was mdeed a rule
of general public international law on the subject, felt that each
federal constitution had full competence to distribute capacity to
conclude international treaties between the federation and its
member-states. 41
From the foregoing discussions, and in the light· of our earlier
arguments, we come to the conclusion that component ~e~bers
of a federal state, depending on either their expressed const~tutlonal
rights or the state treaty-making practice which can be ~vidence~,
apparently have some measure of intern~tional ~ersonality, but It
is limited personality - not fully sovereign or mdependent. Consequently, it may be permissible to suggest that any treaty p_roper~y
concluded by such component members of a Federal state m satisfaction of the acknowledged treaty practice or other rights of the
Federal State would be governed by international law.

CHAPTER 12
THE BASIS OF THE TREATY-MAKING
CAPACITY OF INTERNATIONAL ORGANISATIONS
1. INTRODUCTORY:

Treaty-making is a common method of establishing a relationship
with, or creating rights and duties under international law for, public
international organisation... In fact, in the years after the second
World War, the practice of international organisations in the field
of the law of treaties has grown extensively. There has been in the
past (as well as in the present) a considerable amount of controversy
on the question of whether international organisations possess the
capacity to make treaties. Writers have sought different bases for
the treaty-making capacity of international organisations and have
in the process advanced various theories in an effort to establish
the correct grounds. We may observe at this point that once we
accept that international organisations have international personality and are therefore subjects of international law, it would
be absurd, in our view, not to recognize the fact that they also
enjoy some capacity to interact with other subjects of international
law including sovereign states. This right of interaction automatically means the capacity to engage in certain international legal acts
which will be binding and should be juridically detc~minable.
The increasing number of agreements concluded by international
organisations, particularly since 1945, has been described as an
'agreement explosion' by Professor Reuter 1 in his remarkable first
report on the question of Treaties Concluded between states and
international ·organisations or between two or more international
organisations. It is also worth recalling that during the 1965 session
of the International Law Commission, one of its members, Mr.
1

41

See, Bartos, Yearbook of International Law Commission, 1965, Vol. 1,
779th Meeting, para. 83.

DELINEATING THE AREA OF DIS-

CUSSION

The Sub-Committee on treaties concluded between states and international
organisations or between two or more international organisations was set
up by the International Law Commission (ILC) at its twenty-third session.
During the 1069th meeting in June 1970, Professor Reuter was elected its
Chairman. On 5 July, 1971 (A/CN.4/SR.ll29) he was appointed a Special
Rapporteur. He presented his first report to the ILC at its twenty-fourth
session- May 2 to July 4 1972 (A/CN.4/258).
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Briggs, stated that there were about 200 agreements concluded
between international organisations, and over a tho_u~~d b_etween
international organizations and states. 2 Hungdah Chm m h1s work
on agreements concluded by international organisations also restated this point of fact to the effect that a review of the UN Treaty
Series reveals that about one thousand treaties have been concluded
4
•
• •
•
•
•
•
by international organisations.
Professor Reuter gives interestmg statlstlcal mfo~atlon ~~ his
report regarding the amount of treaties concluded by mternatlonal
organisations. According to him, a count through v?lumes 1-598
of the United Nations Treaty Series gives, for the penod 1 January
1946 to 31 December 1965, a total of 1,686 agreemen~s, ~ ,317 of
which were bilaterai with one state, 176 between orgarusatlons, 47
between states and one organisation and 10 between one state
and two organisations. 5
• •
•
In order to obtain a proper insight into what the prevatling vtews
in doctrine are and how far these are supported by the jurisprudence
and practice of international organisations on t_he questio~ o~ the
basis of the treaty-making capacity of international ~rgamsatlons,
we propose to break down our analysis into three sections, namely:

a.

b.
c.

Doctrinal pronouncements and autho~tative ~pinion_s of
writers and publicists on the treaty-makmg capac1ty of mternational organisations,
Judicial decisions on the subject; and
The work of the International Law Commission (the Sulr
Committee on Treaties concluded between Two or More International Organisations).

2. DOCTRINAL PRONOUNCEMENTS AND AUTHORITATIVE
OPINIONS OF WRITERS AND PUBUCISTS ON mE
TREATY-MAKING CAPACITY OF INTERNATIONAL ORGANISATIONS:
Proceeding on the assumption that capacity to conclude treaties
is an attribute of sovereignty, which is not possessed by international
organisations, writers have sought different bases for their t•·aa+umaking capacity. Some writers consider the possession of tills capacity by an international organisation as a test of the recognition
of its international personality. 6 Others take a different position
which _considers capacity a consequence of international. personality. 7 This position does not seem to differ from the former in essence but in the matter of form.
Another group of writers separates the concepts, and believes
that the treaty-making capacity of an international organisation is
to be deduced, if at all, not from the mere fact of its 'personality',
but from the evidence pointing to its having that sort of personality which involves -the capacity to make treaties. 8
Yet another group of writers takes a somewhat narrower view
that such a treaty-maki!J.g power must be conferred expressly. Kelsen writes that 'the United Nations has legally only the power
to enter into those international agreements which it is authorized
by special provisions of the Charter to conclude'. 9
In any event, it seems that as a matter of principle, an organisation cannot make all kinds of treaties. The functional test requires
that organisations can only conclude treaties which are in the context of their aims and functions, whether expressly or impliedly
attributed.
There has been strong suggestion that the recurrence of past
controversies and difficulties on the issue of the treaty-making
capacity of international organisations can be avoided by including
6

Yearbook of the International Law Commission, 1965, Vol. I, 777 meeting,
para. 7.
.
. .
d
3 Hungdah Chin, The Capacity of International ~rgarusahons to Cone1u e
treaties and the Special Legal Aspects of the Treaties Concluded, The Hague,
1966, p. 17.
4
Ibid.
5
A/CN.4/258, para. 7, footnote 16.
2

Clive Parry, Treaty-making Power of the United Nations, 26 BYIL, 108, 110
(1949); Bowett, The Law of International Institutions, London 1964, p. 278;
O'Connel, International Law (lst edn.), Vol. l.
7
G.I. Tunkin, The Legal Nature of the United Nations, 119 Hague Academy
Recueil des Cours 31, 32, (1966, Ill).
8
L.A. Modzhorian 'Sub'ekty Mezhdunarodno pravovoi Otveststvennosti',
SGP No. 12, (1969), pp. 122, 124.
9
Kelsen, The Law of the United Nations, p. 330.
10
Jenks, C.W., The Legal Personality of International Organisations, BYIL
(1945), p. 269.
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in the constitutions of new international organisations provisions
conferring on these organisations either full legal personality or
some measure of legal capacity with a defined content. 10 This has
been done in several recent cases. Thus, the Constitution of the
Food and Agriculture Organisation of the United Nations provides that 'The Organisation shall have the capacity of a legal person
to perform any legal act appropriate to its purpose which is not
beyond the powers granted to it by this Constitution.' 11 The
Articles of Agreement of the International Monetary Fund and
the International Bank for Reconstruction and Development provide that the Bank and the Fund respectively 'shall possess full
juridical personality, and in particular, the capacity: (a) to contract;
(b) to acquire and dispose of immovable and movable property;
(c) to institute legal proceedings'. 12
The International Civil Aviation Convention provides that the
International Civil Aviation Organisation 'shall enjoy in the territory of each contracting State such legal personality as may be
necessary for the performance of its function. Full juridical personality shall be granted wherever compatible with the constitution
and laws of the State concerned'. 13 The agreement concerning the
establishment of the European Central Inland Transport Organisation (ECITO) provides that the organisation shall have the capacity
to perform any legal act appropriate to its object and purposes,
including the power to acquire, hold and convey property, to enter
into contracts and undertake obligations, to designate or crf.ate
subordinate organs and to review their activity, subject to a limitation in respect to the ownership of transport equipment and material,'14 and embodies undertaking by member governments to
'recognize the international personality and legal capacity which
the Organisation possesses'. 15 The Charter of the United Nations
provides that, 'The Organisation shall enjoy in the territory of each
of its Members such legal capacity as may be necessary for the
exercise of its functions and the fulfilment of its purposes' .16
The United Nations has limited treaty-making power provided
for in Articles 43, 57, 63, 77-83 and 105. Certainly the agreements
11
12

Article XV(l).
Fund Agreement Article IX, Section 2; Bank Agreement, Article VIII.
13 Article 47.
14 Article IV( I).
15
Article VIII(l3).
16 Article 104.

entered into under these Articles are capable of being contracts in
international law sense since some of them, particularly the Convention on Privileges under Article 105, are entered into with nonmembers, 17 which takes them out of the category of acts merely
internal to the organisation.
While recognizing that the Charter of the United Nations contains
provisions expressly authorizing certain agreements, Brownlie emphasizes that the existence of legal personality does not of itself
support a power to make treaties. According to him, everything
depends on the terms of the constituent instrument of the organisation which needs to be further interpreted by resorting to the doctrine of implied powers to establish the degree of its treaty-making
power. 18 In our opinion the matter can properly be given an even
wider basis - see Schneider's view cited below.
There is little doubt that the inclusion of provisions conferring
either full legal personality or some measure of legal capacity with
a dermed content into the constituent instrument of international
organisations is a very useful contribution to test the treaty-making
capacity of any given international organisation. On the other
hand, this certainly does not provide a conclusive solution to the
problem. Schneider points out that 'constitutions have by no means
adequate provisions to authorize the actual treaty-practice that
is, by and large, uniform. The treaty-making power of international
organisations cannot be completely traced back to their constitutions (only)P 9 'There are a number of agreements by which organizations derme more in detail their respective competence which
the constitutions either do not at all or not sufficiently delimit'. 20
Schneider also introduced another important view in his argument
which we fully share. He writes that, 'the organisational movement
after the last war has precisely gained such momentum through the
steadily developing cooperation which does not permit that some
of the interested agencies are lagging behind and cannot fulfil their
part for reasons of insufficient capacities. Because organisations
really form a unity in respect of their external cooperation, the
17

O'Connel, International Law (1st edn.), Vol 1 p. 115.
Brownlie, 'Principles of Public International Law', Oxford, 1966, p. 522. See
also B?wett, The Law o! International Instituti~ns, 1964, p. 278.
19
Schne1der, Treaty-making power of International Organisations Geneva
1959, p. 135.
'
'
31
Ibid, at p. 136.
18
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problem of their external capacities cannot be appr~ached but ~Y
taking a general view which founds itself on the ?mf~~ practice
that has developed in this very field of external relatiOns.
It is of interest that in certain cases in which the instrument constituting an international organisation does not specify that the organization will enjoy legal personality it has been found neces~ry
for the organisation to recommend governments to take any action
required under their law to enable it to discharge its functions
effectively, and governments have found it c~~venient to take such
action in a : orm tantamount to the recogmtion of the legal personality of the international organisation.~~ T~us the <;o?Dcil. of
the United Nations Relief and Rehabilitation Adrmmstratlon
adopted at its first session a resolution recommending member
governments to take any steps that they might consider necessary
to enable UNRRA to exercise within their jurisdiction the powers
conferred by Article 1, paragraph 1, of the UNRRA Agreeme.nt,
which provided that the administration 'shall have power to acqurre,
hold and .... onvey property, to enter into contracts and undertake
obligations, to designate or create agencies and. to revie~ the actitivies of agencies so created, to manage undertakings, and m general
23
to perform any legal act appropriate to its objects and purposes'
The Soviet attitude to the question of treaty-making power of
international organisations is that in exercising treaty-making capacity, international organisations. must no~ exceed ~he. sph~re of
their right as provided for in therr respective constitutive mstruments. One or two observations by Soviet jurists of authori~y on
this subject will illustrate this position.
Writing on the treaty-making powers of international organisations Kozhevnikov states that, 'the subjects of an international
trea~ are, frrst and foremost, states. International organs can conclude international agreements within the limits of their powers
as prescribed by their constituent instruments. However, in these
treaties expression is given to powers delegated by states themselves representing the principal subjects of international law•.:M
Thls stand is more or less re-affrrrned and summarized by Tun21

Ibid.

22

Jenks, The Legal Personality of International Organisations, BYIL (1945),
p. 271.
Resolution No. 32 of the First Session of the Council, para. 2, as quoted in
Jenks, ibid., op. cit., at p. 272.
Mezhdunarodnoe Pravo-Uchebnik dlia Iuridicheskikh Vucov, Moskva, 1966,
p. 327.

23

24

kin who observes: 'It is well-known that many international organizations are endowed, on the basis of their constituent instru·
ments, with the right to conclude agreements with other international organisations as well as with states ... However, the
granting to international organisations of this capacity to enter
into international agreements can be placed on an equal footing
with agreements concluded by states inter se, nor does it mean
that we can automatically extend to the form the ·application of
norms of international law which are intended to regulate interstate agreements'. 25
3. JUDICIAL DECISIONS:
It may be recalled that the Advisory Opinion of the International
Court of Justice of April 1949 concerning Reparations for Injuries
Suffered in the Service of the United Nations affrrrned the inter·
national personality of the United Nations and found evidence of
that personality, inter alia, in the treaty-making powers conferred
upon the Organisation under the Charter. Having cited specifically
the Convention on Privileges and Immunities of 1946, the Court
concluded that 'it is difficult to see how such a convention could
operate except upon the international plane and as between parties
possessing international personality'. 26 Further, the Court stated
that, 'under international law, the Organisation must be deemed
to have those powers which, though not expressly provided in the
Charter, are conferred upon it by necessary implication as being
essential to the performance of its duties'. 27
In its opinion of Effects of Awards of Compensation made by the
United Nations Administrative Tribunal, the ICJ pointed out that
the. Charter contains 'no express provision for the establishment
of juridical bodies or organs and no indication to the contrary, but
held that the capacity to establish a tribunal to do justice as between
the Organisation and the staff members arises by necessary intendment out of the Charter'. 28
25

G.I. Tunicin, Voprosy Teorii Mezhdunarodnogo Prava, Moskva, 1962, p. 82.
See also the same author, Teoriia Mezhdunarodnogo prava, Moskva, 1970.
See also Lukashuk, 'An international organisation as a party to international
treaties (1960), YBIL, p. 144.
26 ICJ Reports, 1949, at p. 1 7 9.
n Ibid, at p. 182.
.
28 ICJ Reports (1954), pp. 56-.57.
'\
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4. THE WORK OF THE SUB-COMMITI'EE 29 OF THE ILC ON
TREATIES CONCLUDED BEIWEEN STATES AND INTERNATIONAL ORGANISATIONS OR BE1WEEN TWO OR
MORE INTERNATIONAL ORGANISATIONS:
The question of treaties concluded between two or more international organisations was included by the International Law Commission in its general programme of work. 30 In its work on treaties,
the definition of a treaty adopted by the Commission has been
framed broadly enough to allow recognition of the new -development in international law - the increased role of international organizations in the field of the law of treaties. 31 This recognition
was again emphatically reaffirmed when the Comm~ssion h~ld
that, 'International organisations may possess a certam capacity
to enter into international agreements and that these agreements
fall within the scope pf the Law of Treaties'. 32
Moreover, in Article l(a) of part 1, it defined the term 'treaty'
as used in the draft articles, to mean 'any international agreement
in a written form .. . concluded between two or more states or other
subjects of international law', and in the commentary upon this
defmition 33 it explained that the term 'other subjects of international law' was designed to provide for treaties concluded by:

a
b.

international organisations
the Holy See, which enters into treaties on the same basis as
States, and;

29

The Sub-Committee on treaties concluded between states and international
organisations or between two or more international organisations was set
up by the International Law Commission (ILC) at its 1069th meeting on 12
June 1970. The members are Mr. Reuter (chairman) and Messrs Alcivar,
Castren, El-Erian, Nagendra Singh, Rarnangasoovina, Rosenne, Sette Camara,
Tabibi, Thiam, Toumoka, Ustor, and Sir Humphrey Waldock.
See Report of the ILC for 1971, Supp. 10 (A/8410, Rev. 1) p. 72.
See Report of ILC covering the work of its eleventh session 1959 (A/~169).
See also the Report by Lauterpacht (A/CN/4164) 1953, commenting on
Article 1.
At its 14th session, the 1LC in reaffirining decisions which it had taken in
1951 and 1959 to defer examination of treaties entered into by international
organisations until it had made further progress with its draft on treaties
concluded by States, however, upheld this view. See Official Records of the
General Assembly, 17th Session Supplement No. 9(A-5209), para. 21.
Ibid., para. 8 of the commentary to Article 1.

30

31

32

33

c.

other international entities such as insurgents, which may in
some circumstances enter into treaties.

5. THE WORK OF THE INTERNATIONAL LAW COMMISSION:34
Before the setting up of a special committee (officially called the
Sub-Committee) on treaties concluded between States and international organisations or between two or more international organisations, the International Law Commission discussed widely
the question of the treaty-making capacity of international organisations. In Sir Humphrey Waldock's draft articles on the Law of
Treaties adopted by the ILC at its fourteenth session (24 April 29 June 1962) it is provided in Article 3, that: '(the) capacity in
international law (of international organisation) (hereafter referred
to as international capacity) to become a party to treaties is possessed by every independent state, whether a unitary state, a federation or other form of Union of States, and by other subjects of
international law35 invested with such capacity by treaty or by
international custom .. .'
In the Commission's commentary to Article 3, paragraph 3, it
34 The ILC session for 1972 met in Geneva during the month of April when

35

the first report of the special rapporteur must have been tendered on the
topic of treaties concluded between states and international organisations
or between two or more international organisations.
The Commission's commentaries to the set of draft articles on the law of
treaties provisionally adopted in 1962, and the commentaries to the final
draft articles on that topic adopted in 1966, contain some indications of what
the Commission had in mind when referring to 'other subjects of international law'. Paragraph 8 of the commentary to article 1 of the 1962 preliminary
draft states: 'The phrase 'other subjects of international law' is designed
to provide for treaties concluded by (a) international organisations, (b)
the Holy See, which enters into treaties on the same basis as states and (c)
other international entities such as insurgents, which may in some circumstances enter into treaties. The phrase is not intended to include individuals
or corporations created under national law, for they do not possess capacity
to enter into treaties nor to enter into agreements governed by public international law'. Further, para. 2 of this commentary to article 3 of the same
set of draft articles indicates: 'The phrase 'other subjects of international
law' is primarily intended to cover international organisations, to remove
any doubt about the Holy See, and to leave room for more special cases
such as insurgent community to which a measure of recognition has been
accorded.'
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is stated that the term 'constitution' had been deliberately used
in preference to constituent instrument'. For the treaty-making
capacity of an international organisation does not depend exclusively on the terms of the constituent instrument of the organisation but also on the decisions and rules of its competent organs.
Comparatively, few constituent instruments of international organisations contain provisions concerning the conclusion of treaties
by the organisations. Our understanding of the ILC's commentary
is that an international organisation can be a party to treaties in the
sense of international law: in other words, that it has the capacity
to conclude treaties. The important caveat is that such a capacity
is not unlimited, as in the case of sovereign states, for example,
but is subject to such limitations as result from its constituent
instrument and from the decision or rules made in accordance
with it.
· The earlier sessions of the ILC at which there was discussion of
the place of agreements concluded by international organisations in
the different draft articles on the law of treaties presented by four
eminent British scholars, namely: Brierly, 36 Lauterpacht, 37 Fitzmaurice38 and Waldock 39 were characterized by sharp argument
about whether to include or exclude such agreements. Professor
Reuter in a precise and lucid manner analyses these 'shifts' in emphasis between 'inclusion' and 'exclusion' of agreements concluded
by international organisations. 40
We do not intend to go into details of these debates here, save to
observe that the various formulations used in the Commission
36

For Brierly's first Report, see Yearbook of International Law Commission,
1950, Vol. 11, document A/CN.4/23, p. 233. His second Report is contained in the Yearbook of the International Law Commission, 1951, Vol.
11, document A/CN.4/43).
37
For Lauterpacht's Report, see Yearbook of the International Law Conr
mission, 1953, Vol 11, document A/CN.4/63.
38 For Sir Gerald Fitzmaurice's Report, see Yearbook of the International
Law Commission, 1956, Vol 11 document A/CN.4.101.
39 Sir Humphrey Waldock made four Reports Contained in Yearbook of the
International Law Commission, 1962, Vol. 11, document A/CN.4.144;
Ibid. 1962, A/CN.4/L.161; Ibid. 1966, Vol II, Document A/6309/Rev. 1,
para. II, annex. pp. 291, 313 and Official Records of the General Assembly,
XVIIth Session, Sixth Committee.
40
See Professor Reuter's Report, Ibid., op. cit., at pp. 12-15. ILC Report, UN
General Assembly, Official Records, 17th session Supp. 9 at 7 (A/520,
1962).
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reflected an attempt to describe a situation which, in the view of
all members, was characterized by two elements:· the competence
of an international organisation to conclude international agreements was limited in principle by its constitutional practice and
this competence was not necessarily limited by its written constitution. 41 The members of the Commission could not agree on
the precise wording. However, the version which was fmally adopted
and justified by the Special Rapporteur read: 'The expression "the
constitution of the organisation concerned"; had been chosen because it was broader than "constituent instrument"; it covered also
the rules in force in the organisation. In most organisations, the
treaty-making capacity had been limited by the practice instituted
by those who had operated the organisation under its constitution'.42
The fmal position of ·t he Commission on the subject was summarized in the following terms: 'Accordingly, important although
the provisions of the constituent treaty of an organisation may
be in determining the proper limits of its treaty-making activity,
it is the constitution as a whole - the constituent treaty together
with the rules in force in the organisation - that determine the
capacity of an international organisation to conclude treaties'. 43
The observations made by two Governments in 1965 in relation
to the question of the treaty-making capacity of international organisations require attention.
Austria took a position in favour of very broad competence for
international organisations. In the Austrian opinion: ' ... capacity
to conclude treaties must be an inherent right of any international
organisation, if it is at the same time a subject of international
law ... the constitutions of many international organisations do
not mention the question of the capacity of the organisation in
question to conclude treaties. In most of these cases, however, the
organs of the organisation in question have considered themselves
competent to conclude treaties on behalf of the organisation ... If,
on the other hand, the constitutions do contain provisions concerning the conclusion of treaties, they either relate to the questions
which organs are competent for the purpose - in which case they
41 Ibid., at p. 19
42 Yearbook of the International Law Commission, Vol 1, 666th meeting,
paragraph 39.
43 Ibid., 1962, Vol 11 document A/5209, p. 164, para. 4.
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are of procedural nature - or limit the extent of freedom to conclude treaties, which in principle is all-embracing by stipulating
that only treaties on certain subjects are permitted'. 44
The United States, having quoted the 1949 opinion of the International Court of Justice, called mainly for the replacement of
the word constitution by a less limiting word, for example 'authority' .45 There was general support for the deletion of the article
on capacity to conclude treaties. 46
Nevertheless, in concluding his report,47 Professor Reuter, while
recognizing the capacity of international organisations _to conclude
agreements, cautioned that just as it was easy to declare that States
have the capacity to conclude treaties (1969 Convention, Article
6), because that capacity is merely the expression of their 'sovereign
equality' so it is difficult to deal with the same question in relation
to international organisations, which are characterized by a fundamental inequality as between themselves and States.
6. CONCLUSION:
The following propositions are tentatively advanced by way of
a summary:
1. It appears that the prevailing view in dpctrine, as supported
by jurisprudence and the practice of international organisations is that the treaty-making capacity of such bodies is derived not only from specific provisions in their constituent
instruments, but also by implication therefrom. 48
2. One point which should deserve detailed study is the one concerned with the organs through which the treaty-making power
of international organisations is exercisable. Some writers
have rightly contended that 'the law of international organisations does not as yet contain any clear rules for determining
where the treaty-making power of international organizations
44
45
46
47
48

Yearbook of the International Law Commission, 1966, Vol. II, document
A/6309, Rev. 1, part II, annex, p. 28.
Ibid., 1'966, Vol II, document A/6309, Rev. I, Part II, annex, pp. 346-347.
Ibid., 1'965, Vol II, document A/CN.4/177 and Add. 1 and 2, p. 18 and Vol.
1, 779th meeting, paras. 3 and 7.
A/CN.4/258, p. 56, para. 82 (1972).
Clive Parry, in Sorensen, Manual of Public International Law, New York,
1968, p. 183.
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resides'. 49 It is most difficult to trace what Detter calls the
'whereabouts of the treaty-making power within the organisation'. 50
3. In order to establish the basis of the so-called jus contrabendi
- capacity to make treaties of international organisations, it
would be appropriate to study the clauses in international
organisation constitutions, from which treaty-making power
derives, trying to establish their nature and the circumstances
in which they occur so as to arrive at a theory of the sources
of the capacity of international organisations to conclude
treaties. It is important to find out whether such capacity may
spring from tacit authorization or if it will always call for express provisions.
4. Since it is widely accepted that treaties are means of developing peaceful co-operation among nations as the preamble of
the Vienna Convention clearly states, and since international
law will be only enhanced by the widest possible acceptance
of the future rules to regulate treaty-making practice between
States and international organisations or between two or more
international organisations and other non-governmental international organisations or even between international organisations and other subjects of internatio!!allaw, we dare to suggest
that organisations such as the Organisation of American States
and the Organisation of African Unity or other similar regional organisations may accept those rules that may be drafted
and finally adopted by the ILC's Sub-Committee if they choose
to do so.
5. In general, it would seem possible to conclude that once an
international organisation has asserted itself and therefore
has international personality, it must be deemed, unless expressly denied, to have the capacity to enter into agreements,
which are appropriate to its purpose.

49

Detter, The Organs of International Organisations Exercising their TreatyMaking Power, in BYIL, Vol XXXVIII, 1962, p. 421.
~ Ibid., p. 444.

CHAPTER 13
THE LAW OF THE SEA 1
INTRODUCTION:
It is a matter of speculation as to when the relationship between
man and man and between man and the sea began to fuse into a
formalized set of rules which we now refer to as the Law of the Sea.
What is certain though, is that the Law of the Sea is one of the oldest
components of international law. The Greek city-states, the Roman
Republic and later several Italian City States, noticeably Venice,
exercised various types of jurisdiction over their adjacent seas. However, none of these early policies resulted in any clear and recognized
claims to sovereignty over the sea until Venice, through sheer power,
managed to enforce her claim to sovereignty over the entire Adviatic
Sea.
The notions of freedom of the Seas and of Coastal State's
sovereignty over at least the adjacent sea developed simultaneously.
Both notions contended for dominance in international relations for
centuries, particularly in the Mediterranean. In Scandinavia also,
attempts were made by States to control fishing, navigation and
commerce in waters as far away as Greenland.
The most dramatic and vigorous maritime dispute however, was
touched off by the Spanish and Portuguese claims to all the sea in
the Southern Hemisphere, based on a series of papal bulls and treaty
of Tordesillas of 1494.
During the 16th century, the concept of a territorial sea as belonging by right to each coastal state became well-established in international law. However, the breadth of the sea was not. Throughout
the century, the debate between those maritime powers favouring
freedom of the seas (mere liberum) and those advocating the right of
1

There is much that have been written on this topic. For further reading
generally, see Smith, The Law and Custom of the Sea, 3rd ed. 1959; McDougal and Bruke, The Public Order of the Oceans, 1962; Bowett, The Law
of the Sea, 1967; Churchill, Nordquist and Lay, New Directions in the Law of
the Sea, Vols. 1-VI, 1973177; Friedmann, The Future of the Oceans, 1971;
Zacklin, The Changing Law of the Sea, 1974. Dupuy, The Law of the Sea,
1974.
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a state to claim as much of the sea as it could defend (mere clausum)2
raged ever hotter. This reached a climax earl~ in the 17th century.
After Britain achieved naval supremacy early m the 18th century, she
could afford to be more moderate and the doctrine of mere clausum
faded away.
Meanwhile, the breadth of the territorial sea. was a matter ?f considerable debate. At various times and places m Europe d~rmg the
15th through the 18th centuries, territorial waters ~ere VIewed. as
being valuable primarily for protecting nearby fishenes from foreign
fishermen. However, there was no agreement on whether they should
include all water within sight of land, all water which could be
defended by shore-based canon, or a breadth-based on some fired
distance or other criterion. Both the line-of-sight and cann?n-shot
criteria had the serious drawback of being quite imprecise and
variable. The former, moreover, implied a continuous belt of
territorial sea while the latter could only be applied where cannon
were actually' mounted on the shore. The principal concern of all
coastal states were fishing and security as well as trade, customs
duties, capturing and landing of prizes of _war, tolls ~harged _by
countries controlling straits and neutrality of ships durmg
war-time. Gradually, the Scandinavia idea of a Marit~e Leagu~ as :
standard breadth of the territorial sea became more Widely applied.
Through the centuries preceding World War 1, other issues vexed
lawyers, statesmen, fishermen, ma~e~ and military ~en. Am~ng
these were measurement of the temtonal sea; protecti~n of_ fis~g
grounds; exercise of jurisdiction over cu~to~s;_ fi~c~, rmmi~ation
and sanitary matters; neutrality and secunty ]unsdictton outside the
territorial sea and the status of bays and straits.
The above briefly represented the situation with regard to t~e la:W
of"the sea before World War 1 which marked a watershed and little m
international affairs remained unaffected by it. One of the most
momentuous results of World War 1 was the creation of the League
2

3

Britain, under the nationalistic Stuarts had left the Dutch, ~rench and
Germans to fight the battle for a mere liberum and began to chum the seas
surrounding the British Isles.
The three miles distance was never accepted as universal intemation:U law.
For example, the Scandinavians claimed four miles, the Ottoman _Empu~ ~d
several Mediterranean countries claimed six, the Union of Sovtet So~t
Republics in 1927 claimed twelve. Other States either refu_sed t~ r?c~~e
the three-mile limit or claimed much broader zones of functional JUnsdiction
or made no claims at all.

of Nations. For all its faults and failures, it certainly represented a
giant step forward in human organisation. It provided a forum for
expressing the new idealism on a variety of matters of universal
interest to mankind, like the problems of the law of the sea and thus
served as a vehicle for translating into concrete actions.
One of the League's major functions was the development and
codification of international law, and in this field made impressive
contributions. Thus, the Hague Conference of 1930 whose agenda
among other issues, included the Law of the Sea. Although the 1930
Conference was unsuccessful in codifying the Law of the Sea, it performe~ a m~st useful function in identifying and partially defming
manY_ ISS?e~ m the area of the law of the sea which were to grow
steadily m rmportance. The whole question of the Law of the Sea
remained fluid with most states making conflicting claims, until 1957
when the General Assembly of the United Nations voted to convoke
a full dress conference to develop one or more conventions incorporating all the Law of the Sea. Armed with four draft conventions
prepared by the ILC, the United Nations Conference on the Law of
the Sea. convened. in Geneva from February to April 1958. Four
Conventions resultmg from its work were produced by the first and
second Geneva Conferences on the Law of the Sea of 19584 and
1960. 5 They are the Geneva Conventions on the Territorial Sea and
the Contiguous Zone, 6 on the High Seas, 7 on the Contint-:iltal Shelf'
and on Fishing and Conservation of the Living Resources of the High
Seas. 9 All the four conventions entered into force and have been
ratified by a large, though not overwhelming number of states.
This chapter is essentially concerned with an examination of
Nigeria's theory and practice of international Jaw as it affects the
Law of the Sea. We shall inquire into Nigeria's claim to jurisdiction
ov.er .her adj~cent se~s against the background of existing general
pnnetples of mtemational law on the subject. Like many other Third
Wo~ld States, Nigeria happens to be one of the post-colonial states
which never had any say in the drafting of the Geneva Conventions
4

See 2nd UN Conference on the Law of the Sea, Geneva, February 24-April
27, 1958. Official Records, Vols. 1-Vll; U.N. Doc. A/CONF. 13/ 37-43.
5
See 2nd U.N. Conference on the Law of the Sea, Geneva March 17-April
26, 1960. Official Records, U.N. Doc. A{CONF. 19/8 and 9.
6
See, 5/6 U.N.T.S. 205.
7
See, 450 U.N. T.S. 82.
8
See, 499 U.N. T.S. 311.
9
See, 599, U.N.T.S. 285.
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of 1958. However, it participated rather actively in the Third United
Nations Conference on the Law of the Sea (UNCLOS III) which has
now resulted in the 1982 Law of the Sea Convention to replace the
1958 one when it comes into force. 10
Accordingly, our study will cover such areas as the regime. of
internal waters· the territorial sea; the Continental Shelf; the High
Seas· Exclusiv; Economic Zone; Land Li>cked States; Fishing and
Con~ervation of Living Resources of the High Seas; the Law of the
Sea Conference and the Legal Status of the 1982 Law of the Sea
Convention.
INTERNAL WATERS:

The Internal Waters of the State are made up of rivers, lakes,
canals, ports, harbours, bays, mouths of rivers and roadsteads a~d
low-tide elevations. The 1958 Convention of the Law of the Sea did
not cover internal v~aters of a state. However, that of 1982,
adequately took care of the subject. 11 Since the existing law i.e. ~he
1958 did not provide for internal waters of the state, the operative
rules in this regard would be found principally in customary international law.
.
Under customary international law, foreign ships which are in
distress 12 are in normal circumstances admitted into the internal
waters of the state. This does not suggest that as a rule of customary
international law, foreign ships enjoy inherent rights of entry into
such waters. The extent of jurisdiction of a state over the foreign
ships within its internal waters will depend on whether the ship in
question is a merchant ship or a warship. This would therefore touch
on the question of the legal status of the ship in question. Flowing
from the general desire of all sovereign stlrtes to interact with one
another in the areas of trade and commerce generally, the permission
is often granted to foreign commercial ships to enter their ports.
In that case, the coastal state reserves the right to apply and enforce
10

11

12

As D.J. Harris rightly pointed out, the new Convention when it comes into
force will produce a set of complicated treaty relations with the 1958 Conventions continuing in force for the States remaining parties to them.
See, Articles 8-12 of the 1982 Convention.
Examples are ships fleeing from a tempest, or ships which are severely
damaged or which suffer from any serious defect which may result in serious
harm to life and property if it does not occur. This is a type of immunity.

~ts municipal laws in full against foreign merchant ships within its
m_ternal wa~ers. But in doing so, the coastal state will not interfere
With !he nght of the flag-state to either try people for crimes
committe~ on bo~d the ship or to exercise disciplinary powers by
the captam over his crew. It is only when a crime committed by a
me~b~r of t?e crew affects the good order of the coastal state or any
o~ It~ mh!lb~tants that the coastal state may intervene and try such
cnmmals m Its own court.
H_owever, ~e state of the law is much different in respect of
foreign warships. There is no doubt that a foreign warship must
~bserve the coastal state's laws about navigation and health regula~ons. ~or a coastal state to step into such a ship for any act or
mspecb?n on the ~~p, prior permiss~on ought to be granted by the
app~opnate authontles of the flag-state. While members of the crew
ar~ Immune from prosecution by the coastal state for crimes committe~ on board _the ship, it is doubtful if the co3:stal state may not
try c~es ~ommitted on shore, unless it can be shown that the crew
were. m umform and on official duties at the time of the crime.
Nothing however, prevents the flag-state from waiving its immunity.

1HE TERRITORIAL SEA: 13
Under international law, the territorial sea of a state stretches for
an undetermined number of miles beyond its internal waters and in
the case of an archipelagic state, 13 a its archipelagic waters. The width
of ~e te~t.orial se~ constitutes one of the most controversial
questions m mte~a~10nallaw. 14 As has been indicated, though the
concept of a temtonal sea as belonging by right to each coastal state
became _we~l established in international law, the exact breadth of .
the tern tonal sea r~mained an. unresolved issue for centuries. Every ;
stat~ r~served to. Itself the nght to establish the breadth of its ;·
temtonal sea, until 1958 when a Convention was adopted.
In the case of Nigeria, her claim of the width of her territorial '
waters followed the British practice at independence. In other words
~ometimes called territorial waters or maritime belt. These terms will be used
mterchangeably in this discussion.
138 An
hi 1 .
.
. ~c pe agiC state IS a state whose substantial coastal territory (area) pro14 Jects mto the sea. Examples of these states are Spain, Portugal, etc.
It w:u' b_ecause of lack of agreement that prevented the inclusion in the 195 8
Temtonal Sea Convention of the rule on the width of the territoril sea.
13
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'"
British Colony she adopted the three nautical miles width
as a ,ormer
,
d .
. d
d
f h t rritoPal sea. Two Acts have been enacte smce m epen ence
0
~~ e .
· the width of her territorial sea. These were the
by . tge~ala Wvaryt mg A t 196715 and the Territorial Waters (AmendTemton
a ers c
16
ment) Act, 1971.
•
·al
t
f
Thus by the 1967 Act, the wi.dth
t~e temton wa ers. o
Ni eria was extended by nine nautical miles 1.e. from .three nautical
miTes to twelve nautical miles!' Four years later, 1!t was further
t d d to thirty nautical miles under the 1971 Act. By 19~ 7 and
~~;f, eNigeria had acceeded to the 1958 Vienna Convention on
Territorial Sea which provides thus:

o!

"The contiguous zone may not extend beyond .twelve. miles from.~:
baseline from which the breadth of the territorial sea 1s measured .

. · ' 1971
Ntgena s
that:

Territorial Waters (Amendment) Act provides

"The territorial waters of Nigeria shall for all purposes include every
art of the open sea within thirty nautical miles of the coa~t ~f
~igeria (measured from the low water mark) or of the seaward lim1ts
20
of internal waters" .

It has been argued that Nigeria's territorial claim is contrary to
her treaty obligations under the Geneva ~onvent~on of 19;8 on the
L
f the Sea and therefore illegal in mtematlonallaw. On the
0
o::er hand two other Nigerian scholars on the subject ho~d a ~o~
· ' While Nwogugu 21 contends that the twelve miles .lim1t
trary vtetsw .the mt·nun· urn limit that can be claimed under available
represen
·
h t · th
evidence of State practice, Ajomo, 23 holds the vtew t a m e
15
16
17
18
19

No.5, 1967.
No. 38, 1971.
Section 1 (3) (a).
Section 1(1).
Article 24(2).
1

~~ !e:~~;~ ~;The
22

23

absence of a clear regulatory rule of international law, it seems that
extension of the Nige7ian territorial sea to thirty nautical miles dots
not constitute a breach of any established rule.
With greatest respect, we neither share the views of Nwogugu nor
that of Ajomo on this question. It appears that Akinsanya's stand is
much more satisfactory. If the interpretation to be given to the prcr
vision of Article 24(2) of the Vienna Convention on Territorial Sea
1958 is that it is permissive and not definitive as my learned
colleagues Nwogugu and Ajomo believe, it will tantamount to rendering the rule of international law as contained therein meaningless and
useless. Certainly it cannot be reasonably argued that that was the
intention of the large number of States that adopted and ratified the
law on the matter.
Clearly, taking a broad view of the matter and in f•utherance of
international law, the better view is that the. provision under the
1958 law is directive within a circumscribed position rather than
merely being permissive. In other words, it seems to us that under
the rule, nothing stops a state party to the convention from claiming
a width of territorial sea less than twelve nautical miles but may not
exceed this limit. Consequently therefore, Nigeria's claim of thirty
nautical miles is in conflict with the provision of the law on the
question. It is hereby suggested that the provision must be brought in
conformity with the international law rule enacted by Article 24(2)
of the 1958 Convention. It is submitted further that the proper interpretation to be ascribed to the term "may not" as used in the c.rticle
is obligatory and any deviation therefrom boaders on a breach of an
international obligation. All state - parties to that law must be
enjoined to bring their internal laws in conformity with that rule.
It does no longer sound persuasive to argue on non-existence of a
uniform convention on this issue in view of the clear stipulations of
the 1958 Convention on the Law of the Sea which was the first
of its kind since mankind on this controversial subject in which a
near consensus was reached by the world international community.
Jurisdiction and Sovereignty over tlie Territorial Sea:

Nigerian Territorial Waters Decrees of 196 7 and 19 71 ",

(1976) 16 I.J.I.L. at p. 280.
. · · " 22 I C L Q 395
N
"Problems of Nigerian Off-Shores Junsdrctwn , .. ~ · · . · d.
wogugu,
. ..,. · • L
o{ the Sea m Elias e ·
Aj mo "Recent Developments rn l'tlgena s aw
,
f, th
Pr~ceedings of the Fourth, Fifth and ~beth Annual Conference o
e
Nigerian Society of International Law, Ethrope, 1978.

Under the Geneva Convention on the Territorial Sea 1958 the
coastal state exercises sovereignty over its territorial sea.JJ However,
14

Article 1.
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the coastal state's sovereignty is subject to a very important limitation, i.e., the right of innocent passage by foreign ships through the
territorial sea. Passage is considered to be innocent so long as it does
25
not disturb the peace, good order or security of the coastal state.
The purpose of the passage must be either of traversing the sea
without entering internal waters, or of proceeding to internal waters,
26
or of making for the high seas from internal waters. It also includes
stopping and anchoring, but only in so far as the same are· incidental
to ordinary navigation or are rendered necessary by force majeure or
by distress. 27 The coastal state must not hamper innocent, and inust
28
give warning of known dangers to navigation in the territorial sea.
The coastal state's sovereignty over the territorial sea includes the
exclusive right to fish and exploit the resources of the sea bed and
subsail;29 exclusive enjoyment of the airspace above the territorial
sea; exclusive right to transport goods and passengers from one part
of the coastal state to another; right to enact regulations concerning
navigation, health, customs duties and immigration; power of arrest
over merchant ships exercising a right of innocent passage and over
persons on board such ships. 30
A number of legislations enacted by Nigeria in these regards are
in conformity with international law rules on the subject. Take for
example, the ownership and title of the territorial waters of the
country is vested in the Federal Government. 31 By the Territorial
Waters Act, 1967, any act or omission which is committed within the
territorial waters of Nigeria, whether by a citizen or a foreigner will
be an offence as if committed in any part of Nigeria. Such an
offender will be arrested, tried and punished for the offence as if he
had committed it in that part of the country. 32 The provision would
apply in the case of a foreigner on board a foreign ship, the foreignness of the ship notwithstanding. 33
25

26
27
28
29

30
31

32
33

Article 14(4).
Article 14(2).
Article 14(3).
Article 15.
Article 2.
Articles 19 & 20.
Section 1(2) of Nigerian Off-Shore Oil Revenue Act, 1971. No. 9, 1971
which conforms with Article 2 of the Geneva Convention on the Territorial
Sea and Contiguous Zone 1958.
Section 2(1), Territorial Waters Act, 1967.
Section 2(2), Ibid.

The Continental Shelf:

The quest for fish was among the motives that led some European
States to make excessive claims to jurisdiction over parts of the sea.
Before 1945, the freedom of the high seas meant, that every state
had the right to exploit the seabed and subsoil of the high seas. In
general, the hussle for maritime space ~ook place among only a
handful of countries which managed to keep one another in check
so that the extension of national maritime jurisdiction was relatively
slow and moderate. All this changed, however in 1945 34 when President Hany S. Truman of the United States of America issued two
procl~a~ions. The first announced that the U.S. would regulate
fishenes m those areas of the high seas contiguous to its coasts, but
that these zones would continue to be high seas with no restrictions
on navigation. The second one which asserted United States
jurisdiction over the resources of its continental shelf set off the
great sea rush of the twentieth century.
The operative clause of the proclamation stated that "the Government of the United States regards the natural resources of the subsoil
~d seabed of the continental shelf brneath the high seas but con~ous to the coasts of the United States as appertaining to the
Umted States, subject to its jurisdiction and control".
Only a month later, Mexico claimed all the rights of the two
Truman proclamations in one proclamation by President Avila
Camacho. ~gentina in 1946, claimed not only its extra-ordinarily
broad continental s~elf but also its. "epicontinental" or superjacent
waters. In 1947, Chile and Peru extended not only their jurisdiction
but also their sovereignty over an adjacent maritime zone 200 miles
wide, which incorporated nearly all the rich fisheries of tht
Hamboldt Current. Soon afterwards, the U.S.S.R. and countries of
the European Economic Community made similar claims of about
200 miles exclusive economic zone. The action of the United States
in this regard created a precedent which other states copied in the
years after 1945.
Whil~ this great rush was gathering force, the United Nations was
embarkmg on its task of developing and codifying international law,
and_ the law of the sea had a very high priority. In 1957, the United
NatiOns General Assembly voted to convoke a full-dress conference
34

September 28, 1945.
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to develop one or more conventions incorporating all of the law of
the sea. Armed with four draft conventions, prepared by the International Law Commission, the United Nations Conference on the
Law of the Sea convened in Geneva in 1958. 35
The 1958 Convention added more details to the rules. Thus
Article 1 defmes the Continental Shelf as:
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the coasts of adjacent states should be apportioned between them
stated:
"What confers the ipso jure title which international law attributes
to the Coastal State in respect of its continental shelf, is the fact
that the submarine areas concerned may be deemed to be actually
part of the territory uver which the coastal state already has dominion - in the sense that, although covered in water, they are
a prolongation or continuation of that territory, an extension of
it under the sea. From this it would follow that whenever a given
submarine area_does not constitute a natural - or the most natural
- extension of the land territory of a coastal state, even though
that area may be closer "to it than it is to the territory of any other
State, it cannot be regarded as appertaining to that State - or at
least, it cannot be regarded in the face of a competing claim by a
state of whose land territory the submarine area concerned is to be
regarded as a natural extension, even if it is less close to it". 39

"The sea-bed and subsoil of the submarine areas adjacent to the
coast, but outside the area of the territorial seas to a depth of two
hundred metres or, beyond that limit, to where the depth of the
superjacent waters of the exploitation of the natural resources of the
sea area".

The relevant Nigerian legislation which though not particular on
the continental shelf makes reference to it, is the Petroleum Act
1969. 36 The Act defmes continental shelf as:
"The seabed and subsoil of those submarine areas adjacent to the
coast of Nigeria the surface of which lies at a depth not greater than
two hundred metres (or, where its natural resources are capable of
exploitation at any depth) below the surface of the sea, excluding
so much of those areas as lies below the territorial waters of Nigeria".

The above defmition of continental shelf under the Petroleum Act
is more limited in its territorial coverage than the Geneva Convention. As has been argued above, since Nigeria is a party to this
Convention, it is in keeping with her obligations therefrom by
claiming an area of continental shelf less than that allowed by the
Convention. According to the Petroleum Act, the entire ownership
and control of all petroleum in, under or upon any lands is vested in
the State. 37
The exploration and exploitation of the continental shelf must not
cause unreasonable interference with navigation, fishing, conservation of fisheries or scientific research. 38
In the North Sea Continental Shelf Cases, the International Court
of Justice, in determining how parts of the continental shelf lying off
35
36
37
38

Although what the Continental Shelf Convention gives to the
coastal states are only limited rights and not sovereignty, the Continental Shelf is a very important area in view of the enormous
living resources it harbours. There is need for Nigeria to enact a law
specifically on the Continental Shelf which will give full effect in
Nigeria to the Vienna Convention.

The Exclusive Economic Zone:

39

From February to April 1958 with 86 states attending.
No. 51, 1969.
Section I (1) Ibid. The State here means the Federal Government to the
exclusion of the component states of the Federation.
Article 5, paragraph I.

I.C.J. Rep. 1969 at p. 31.
No. 28, 1978.
No. ~o. 1971.
.
.
4~ Sect10n
13 of the Sea F1shenes Act. There was before then the Sea Fisheries
(Lagos) Act 1961 which was the first local legislation on the question after
independence. No. 30, 1961.

40
4
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the Act, it is mandatory that a licence be obtained from the appr~
priate Nigerian authority before a person can operate or navigate
any motor fishing boat within the territorial waters of Nigeria. The
license to operate the fishing is to be applied for and obtained from
the Director of the Federal Department of Fisheries or any person
appointed by him to carry out any of the provisions of the Act. 43
The duration for which the license may be granted could be for a
year or for a quarter. 44 It could be cancelled, suspended or renewed.45 An appeal could be made to the Minister incharge of
fisheries by any person aggrieved by any refusal by a licensing
officer to issue or renew a license or by the cancellation or suspension of a license. But this appeal must be made within a period of
fourteen days from the date of receiving notice of such a· refusal. 46
Any person operating or navigating a motor fishing boat without
a license will be liable on conviction, to imprisonment for one
year or to a fine of one thousand naira for each day during which
the offence continues, or to both such fme and imprisonment. 47
The provisions in respect of obtaining a license will not apply to any
motor fishing boat entering the territorial waters of Nigeria not
for fishing or the disposal of fish, but solely for refuelling at any
port or for shelter, or solely because the motor fishing boat is in
distress or there is any other emergency .48
Under the Nigerian Economic Zone Act, the exclusive econ~
mic zone is an area extending from the external limits of the territorial waters up to a distance of two hundred nautical miles from
the baselines from which the breadth of the territorial waters is
measured. 49 Subject to the laws of Nigeria and any neighbouring
littoral state the delimitation of the exclusive zone between Nigeria and such state must be the median or equidistance line. 50
The meaning attached to the term "median or equidistance line"
is that the line every point of which is equidistant from the nearest
points of the baselines from which the breadth of the territorial
waters of the territorial waters of Nigeria and state concerned are

measured. 51
The delimitation of the exclusive economic zone set out above
is in conformity with the provisions of the Informal Composite
Negotiating Text (LCN.T.) of 1977 which states that the zone is
an area beyond and adjacent to the territorial sea, subject to the
specific legal regime established in Part V of I.C.N.T. under which
the rights and jurisdictions of the coastal state and the rights and
freedoms of other states are· governed by the relevant provisions
of the present Convention. 52 By a consensus the international community endorsed the 200-mile exclusive economic zone which
emerged at UNCLSO III and provision is accordingly made for such
a zone in I.C.N. T. 53 Without prejudice to existing legislations, 54
sovereign rights for the purpose of exploring and exploiting of the
natural resources of the sea-bed, sub-soil or supeJjacent waters
of the exclusive zone is vested in the Federal Republic of Nigeria
and such rights must be exercisable by the Federal Government
or by such Federal Minister or agency as that Government may
from time to time designate in that behalf either generally or in any
special case. 55 Such sovereign right is however subject to the pr~
visions of any treaty to which Nigeria is a party with respect to the
exploitation of the living resources of the exclusive zone. 56 Any
act or omission which takes place on, under or above an installation in a designated area or any waters within two hundred metres
of such an installation and would, if taking place in any part of
Nigeria, constitute an offence under the enactment in force in that
part, will be treated for the purpose of that law as taking place in
Nigeria. 57 The prosecution of any offence under the Exclusive Ec~
nomic Zone Act is at the instance of the Attorney-General of the
Federation, and such offences will be triable by the Federal High
Court whether or not such offences would, if actually committed
in Nigeria, be triable under the applicable enactment by a Court
other than the Federal High Court. 58
51 Section 1(3), Ibid.
52
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45
46
47

48
49
50

Section 12,/bid.
Section 3(3), Ibid.
Section 4, Ibid.
Section 5, Ibid.
Section 1(2), Ibid.
Ibid.
Section 1( 1) of the Act.
Section 1(2), Ibid.

Article 55 of the I.C.N.T. 1977.
Article 57, Ibid. By early 1977, twenty-seven coastal States from all political
groupings had made claims to 200-mile exclusive fishing zones.
54
Territorial Waters Act, 1967 as amended by the Territorial Waters (Amendment) Act 1971; the Sea Fisheries Act 1971.
55 Section 2(1) of Nigeria Exclusive Economic Zone Act, 1978.
56 Section 2(2), Ibid.
57 Section 4(1 ), Ibid.
58
Section 4(2), Ibid.
53
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THE IDGH SEAS:
The portion of the world ocean remammg after the territorial
sea, internal waters, economic zone and archipelagic waters have
been subtracted is still considered the high seas. 59 As a general
rule, a ship on the high seas is subjected only to international law
and to the laws of the flag state.
A "flag state" really means the State whose nationality the ship
possesses. Under international law, nationality creates the right to
fly a country's flag.
Freedom of the High Seas:
The old "freedom of the seas" is dead, and rightly so, for it
meant, among other things, freedom to over f"Ish and freedom to
pollute the sea. Those traditional high seas rights which tend to
serve community interests, in other words, have been protected and
even enhanced by more detailed specification, while those inimical
to community interests have been subjected to some limitations.
The High Seas Convention reflects customary international law. 60
Freedom of fishing is now subject to the coastal state's exclusive
flshing or economic zone. The freedom to conduct scientific research, and freedom to use the high seas for the testing of weapons
and naval exercises as well as freedom to observe the naval exercises
of other states are recognized by general principles of international
law. It is submitted that since the use of the high seas should be
limited to peaceft:! purposes, 61 freedom for the testing of weapons, or sometimes use of the high seas to make show of strength
off the coast of other states ought to be excluded.

jurisdiction over a ship on the high seas. 62 However, the rules of
international law applicable to warships differ in a number of ways
from those applicable to merchant ships. For example, only the
flag state can interfere with warships. While the same general rules
apply, some exceptional circumstances exist in which the warship
of one state could interfere with a merchant ship of another state.
These situations include Exclusive flshery zones, .exclusive economic zones, and contiguous zones, Hot pursuit, 63 piracy,64 self
defence, treaties and stateless ships. A ship is not prohibited from
sailing without a flag. However, when and if it does, it is treated
as if it is a person without a state. Thus in the Nairn Malvan v.
Attorney-General for Palestine, 65 the Judicial Committee of the
Privy Council stated:
"No question of comity nor of breach of international Law can
arise if there is no state under whose flag the vessel sails ... Having
no (flag) ... the Asya could not claim the protection of any state
nor could any state claim that any principle of international law
was broken by her seizure". 66

Jurisdiction of Municipal Courts over crimes committed on the high
seas:
The ordinary rules of international law with regard to criminal
jurisdiction apply to crimes committed on the high seas. The basic
principle of customary international law that "vessels on the high
seas are subject to no authority except that of the state whose flag
they fly" is stated and emphasised upon by the Permanent Court
of International Justice in the Lotus Case. 67 Thus, the Court stated:
"A corollary of the principle of the freedom of the seas is that a
ship on the high seas is assimilated to the territory of that state the
flag of which it flies, just as in its territory, that state exercises its

Disturbance of Ships on the High Seas:
Only the flag state is permitted in international law to exercise
62
59

63

<?enerally speaking, the concept that the .(diminished) high seas is a mere
liberum has been respected and retained. At the UNCLOS III there was
debate among the classical legal scholars over whether the sea is'res nullius
belonging to no one and thus subject to abuse and appropriation or re;
communis, belonging to the community of states who thus may use freely
but are obligated to protect it.
Articles I and 2 of the High Seas Convention .
See, I.C.N.T. Article 88.

64
65
66

it

60
~

67

Articles 5, 8, and 9 of the Geneva Convention on the High Seas, 1958.
Article 23, ibid.
Articles 14-22, Ibid.
(1948) A.C. 351 at pp. 369-370.
It has been argued by Akehurst that the Privy Council's reasoning should
not be carried too far for it is possible that arbitrary confiscation or destruction of a stateless ship would entitle the national state of the ship~wners
to make an international claim. See, Akehurst op. cit., p. 173.
P.C.I.J. Reports 1927, Ser. A. No. 10.
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authority upon it, and no other states may do so".

However some exceptions to the exclusive administrative jurisdiction of th~ flag state on the high seas exist. Smith comments on
them as follows:
"The right of any ship to fly a particular flag must obvi~us~y be subject to verification by proper authority,_ and from _this _1t follows
that warships have a general right to venfy the nationality of any
merchant ship, which they may meet on the high seas. This "right of
approach" (verification du parillon or reconnaissance) is the only
qualification under customary law of the ge~eral ~rinciple which
forbids any interference in time of peace wtth ships of another
nationality upon the high seas. Any other act of interference (apart
from the repression of piracy) must be justified under powers conferred by treaty. Provided that the merchant vessel responds by
showing her flag the captain of the warship is not justi?ed in boarding her or taking any further action, unless there ts reasonable
ground for suspecting that she is engaged i? piracy or ~orne other
improper activity ... In the past, the question of the nght ~f approach has been the subject of some controversy ~d has occastonally given rise to friction. Under modem condittons, the general
use of wireless and other developments have made the matter one
of very small tmportance .68
0

"

Nigeria exercises jurisdiction in respect of offences committed
in ships on the high seas. 69 Once any complaint is made to any
proper officer in a foreign country that any master,_ seaman ~rap
prentice belonging to a Nigerian ship or any unregistered ship r~
quired to be registered in Nigeria, has committed an offence on the
high seas, the proper officer may enquire int_o the case, and take
such steps in his power for the purpose ofplacmg the person_alleged
to have committed the offence under the necessary restramt and
of sending him as soon as practicable in safe custody to Nigeria. 70
Pollution:

Interest in the prevention of the pollution of the sea by oil dates
back at least to 1926, when the international conference of experts
68

Smith, The Law and Custom of the Sea, 3rd ed. 1959.
See, Section 399 of the Merchant Shipping Act, 1962, (Act No. 30, 1962).
-x~ Section 399 l(b), Ibid.

69
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on the 71subject was held in Washington at the request of the United
States.
Most of what has been done so far to prevent pollution
of the sea has been the work of IMCO, the Inter-governmental
Maritime Consultative Organisation, another affiliate of the United
Nations, though the matter has traditionally ranked low in its scale
of priorities.
Generally, states have resisted restrictions designed to prevent
poilu tion by ships because they generally raise shipping costs, and
enforcement is always problematic.
Public awareness of actual and potential pollution of the sea as
a result of such dramatic events as the Toney Canyon disaster, 72
the voyage of the Manhattan through Canada's Arctic waters 73
and the Saxta Barbara Channel oil spill from offshore wells 74 has
catalyzed ship-owners, governments, international agencies, oil
companies and UNCLOS III into serious efforts to prevent more
disasters at sea. There is still too little concern, however, with the
long term effects of more subtle forms of pollution, mostly from
the land and atmosphere.
Pollution is defmed under Nigerian law as contamination with
any chemical or other substance in such a quality as to be injurious
to animal or vegetable life. 75 The pollution of the water course in
the course of mining or prospecting operations or in any works
connected therewith. 76 Every person who uses water in connection
with mining operations, whether for the generation of power for
the removal of mineral substances or for concentrating, milling
or otherwise, must make such provisions as will ensure that all
water so used does not contain injurious substance in quantities
likely to prove detrimental to animal or vegetable when it leaves
the mining area in which it has been so used. 77
Furthermore, Nigeria has taken positive steps in joining other
nations to ensure the prevention of pollution of the sea by oil spillage. She is a party to the International Convention for the Preven71

It was not covered at the Hague Convention and the 1958 High Seas Convention
has only two articles on it.
72
In 1967.
73
In 1969.
,.. In 1969.
75
Section 2, Nigeria Minerals Act, 1958. Obligations for pollution are covered
11 under Articles 24 and 25 of the Geneva Convention on the High Seas, 1958.
Section 46 of Nigeria Minerals Act.
77
Section 47, Ibid.
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tion of Pollution of the Sea by Oil, 1954, as amended in 1962.
To give effect to this Convention, the Oil in Navigable Waters Act,
1968, which Act provides for various penalties in respect of pollution.
Other relevant Conventions in respect of pollution on the High
Seas include the International Convention Relating to Intervention
79
on the High Seas in Cases of Oil Pollution Casualties, 1969 and
the International Convention on Civil Liability for Oil Pollution
Damage 1969. 80
THE PLIGHT OF THE LAND-LOCKED STATES:

There are at present 30 land-locked states, comprising about 20
per cent of the world's independent or nearly independent countries, 8.5 per cent of its land area and 4 percent of its population.
It is no coincidence that of the 29 states listed by the U.N. in 1976
as the "least developed among the developing countries", 15 are
land-locked.
Six others - Botswana, Uganda, Bolivia, Mongolia, Paraguay,
Swaziland and Zambia - are somewhat less poor countries handicapped by "land-lockedness".
.
The lack of a seacoast is a handicap for several reasons. Ftrst,
sheer distance from a seaport increases the costs of transporting
both imports and exports of the land-locked state: These costs are
multiplied by such factors as difficult terrain, adverse climates
and in-transportation routes and equipment. Since most of the
states across which developing land-locked countries must transit
are themselves poor, they frequently fmd their ports and transport
facilities inadequate for their own expanding needs, to say nothing
of having a surplus capacity for the use of a land-locked neighbour.
Delay in delivering transit traffic of land-locked states often result
from cumbersome procedures, shortages of competent staff, inadequate and unreliable communications, and similar pr~ble~s.
These delay increase costs through loss, damage, detenoration
78
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This will be replaced by the International Convention for the Prevention of
Pollution from Ships 1973 when the latter comes into force. The 1973 Convention incorporates the amendments to the 1954 Convention in one text
and updates them in the light of new scientific knowledge.
The Convention entered into force on May 6, 1975. By January 20, 1978,
31 contracting parties were members.
Entered into force on June 19th, 1975, with 33 parties by January 20, 1978.

and pilferage; higher insurance rates, credit charges and demurrage;
and sometimes higher prices charged by exporters to inland countries.
Many of these problems are also encountered by the interior
districts of coastal states, but they do not have to deal with the
additional difficulties of crossing international boundaries. Landlocked states, moreover, suffer disruptions of transit traffic due to
strikes, civil disturbances and war in the transit states, even though
they themselves are not directly involved.
As the developing land-locked states attempt to expand their
economies, international trade becomes more important to them and
these impediments to trade become more costly and troublesome.
Finally, seaports have always served as "windows on the world"
through which flow people and ideas, as well as goods, to stimulate
change and growth; countries which lack seaports are therefore inhibited in their efforts to modernize.
From ancient times, land-locked territories have often faced obstructions, restrictions, tolls or heavy transit fees on goods and persons en route to or from the sea. Gradually, however, insistence
on absolute sovereignty by transit states began to give way to a
recognition of the advantages of a free flow of trade. During the
nineteenth century, principles of free transit became established
in Europe as recognition grew that such transit was necessary for
the development of commerce and industry to the benefit of both
land-locked and transit states.
The League of Nations sponsored a series of conferences during
the 1920's which produced both bilateral and multilateral treaties
aimed at the facilitation of free transit. Of these, the most important were the Barcelona Convention and Statute of 1921 and
the Convention and Statute on the International Regime of Maritime Ports, signed at Geneva in 1923, which set minimum standards
for the transit and other rights of the land-locked.
The European Example:

After World War II, several important events and trends conjoined to improve access to the sea for land-locked states. For example, territorial reorganisations in Europe eliminated the Polish
and Finnish Corridors and enhanced international cooperation in
both overland and water transportation. An elaborate system of
internationalized rivers and canals, free zones and free ports, and
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special transit arrangements have made Europe today important
in discussions of access to the sea largely as an example of how landlocked and transit states can develop harmonious and mutually
satisfactory arrangements.
During the last quarter century a relatively new conce~t has
developed, that access to the sea is essential for the exp~s10n of
international trade and economic development. The achievement
of independence by many former colonies in Asia and Africa stimulated increasing emphasis on this relationship, rather than on the
traditional stress on "rights" and "duties". Afghanistan, for example, whose access to the sea through Pakistan h_ad been cut off
in 1950 1955 and again in 1961-63, was a leader m the battle for
a "free ~d secure access to the sea". So was Bolivia, who was trying
to win back some or all of the seacoast province which she lost to
Chile in the War of the Pacific (1879-1883). These efforts pro81
duced Article 3 of the Convention on the High Seas in 1958.
This represented progress, but pressure increased for a more definitive answer to the question.
As a result the 1964 United Nations Conference on Trade and
Development' (UNCTAD) at Geneva adopted eight Principles on
access to the sea for land-locked states and several Recommendations, including one for a full-dress conference of plenipotentiaries
in July 1965.
The 1965 New York Convention, while certainly giving a measure of "status" to the problems of access to the sea for developing
land-locked states did not solve them. Its effectiveness is limited,
moreover, by the fact that only a few transit states have ratified or
acceded to it and only one of these (Nigeria) provides transit for
82
developing land-locked states, in this case Niger and Chad. _ Despite its importance as a yardstick, it is simply another ste~ J? the
long drive of developing land-locked states to reduce to a ~mtmum
the difficulties inherent in their meditarranean ("in the mtddle of
the land") location.
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The Informal Text of the Draft Convention on the Law of the Sea fu~her
blew up the articles on this subject covering Articles 124-132. Now proVIded
for under Articles 69, 70, 124 etc. of the 1982 Convention on the Law
of the Sea.
Besides, Nigeria has Economic and Trade Agre~ments with Ni~er and Chad
which were signed in September, 1969 and Apnl, 1971 respectively. Recent·
ly, the Chadian President announced after a visit to Nigeria that the countries would establish a Nigeria-Chad Commission.

Since 1965, they have continued to strive in this direction in a
variety of ways which can be grouped into five major categories:
1. Internal development, particularly of transportation systems;
2. Bilateral negotiations for improved transit;
3. Practical measures to improve transport facilities in transit
states and also develop alternate routes to the sea;
4. Regional economic integration; and
5. Continuing efforts in the United Nations and its specialized
organs to establish and implement a right of transit.
These categories of activities are discussed in turn below. Expansion and improvement of transportation systems are particularly
important for land-locked states. Bolivia, for example, is concentrating on developing road and rail networks in the eastern lowlands
and connecting them both with the main economic. and population
centres of the Altiplano and with the existing networks of Brazil,
Paraguay and Argentina. As development in general progresses and
internal transport improves, some of the handicaps of isolation are
reduced, but at the same time need for improved transit across
coastal states is intensified.
NEPAL'S Case:

While international law provides some general principles, some
basic requirements and a broad framework guiding the relationships
between land-locked and transit states, specific transit arrangements, especially in Africa, Asia and South America, still depend
on bilateral negotiations. 83
Because of the enormous disparity between the two countries
in size, population, wealth and power, because of their close and
complex relationship, and because Nepal has no practicable routes
to the sea except through India, these negotiations are most difficult. Thus, for example, Nepal may use only Calcutta port, faces
difficult restrictions in the use of containers and trucks, has inadequate security at the port and trans-shipment points en route, and
is hampered by cumbersome and expensive procedures and documentation. Nevertheless, traffic does move between Nepal and
83

Nepal's transit trade across India, for example, is governed by a 1971 treaty
which has since been renegotiated.

The Law of the Sea 247
246 The Theory and Practice of International Law in Nigerill

the sea ·and is likely to continue to do so - but only on terms acceptable to India.
The recent world-wide emphasis on expanding and upgrading
seaports is also benefiting land-locked states, as port congestion
has hurt them even more than the coastal states, Afghanistan is a
classic example of a country which has, because of its frequent
disputes with its principal transit state, Pakistan, been vigorously
developing arrangements and facilities for transit through other
neighbouring countries, Iran and the Soviet Union.
Regional integration, or merging the ec~nomies of countries in
a region to some degree, is a logical and, short of political union,
ultimate method of reducing the significance of the political boundaries between land-locked and transit states, but only Uganda
of all developing land-locked states has thus far enjoyed any significant degree of integration with its transit states. Even if a high
degree of integration is attained, as in the case of Uganda, it is
no guarantee of "a free and secure access to the sea", as the events
of July 1976 clearly demonstrated. After the Israeli rescue of the
Entebbe airport hostages, the border between Kenya and Uganda
was closed for some time, causing a severe shortage of petroleum
products in Uganda and even in Rwanda, whose supplies normally
pass through Uganda.
United Nations AID:
The United Nations family has been increasingly active in taking
"special measures related to the particular needs of the land-locked
developing countries", as the U.N. phrases it. UNCTAD has produced
a number of valuable studies artd recommendations concerning
both transit facilities and transit procedures, and has provided technical assistance to such countries as UPPER VOLTA for a shipping project and Nepal for transit negotiations.
The Deep Sea-Bed: "The Common Heritage of Mankind"
In 1967, the evolution of the Law of the Sea received another
explosive stimulus. On August 17, Dr. Arvid Pardo, Permanent
Representative (Ambassador) of Malta to the United Nations, proposed to the Secretary-General the inclusion in the agenda of the
22nd Session of the General Assembly an item entitled: "Declaration and treaty concerning the reservation exclusively for peaceful

purposes of the seabed and of the ocean floor, underlying the seas
beyond the limits of present national jurisdiction, and the use of
their resources in the interests of mankind".
An accompanying memorandum suggested that the seabed and
ocean floor be declared a "common heritage of mankind", and proposed the creation of an international agency to assume jurisdiction
over this area" as a trustee for all countries and control all activities
therein.
Pardo's proposal set off a chain of events that are having the
most profound effects in all history on the Law of the Sea. The
General Assembly in December 1967 established an ad hoc Committee on the Peaceful Uses of the Sea-Bed and Ocean Floor Beyond
the Limits of National Jurisdiction, commonly known as the Seabed
Committee. Its 35 members set to work but soon discovered that
the task was beyond them. In 1969, the General Assembly enlarged
the Committee (which ultimately had 91 members) and it became
essentially a preparatory committee for a new Law of the Sea Conference. Its chairman was Ambassador Himilton Shirley Amerasinghe of Sri Lanka, who later became, and still is, President of
the Third United Nations Confer~'nce on the Law of the Sea
(UNCLOS Ill).
Why this sudden interest in the seabed and ultimately in a new
Law of the Sea conference? As usual, there are a number of reasons. First, the four conventions adopted at Geneva in 1958 and
one on land-locked states at New York in 1965 left a number of
serious matters unsettled and as time passed, they grew more
pressing. The conventions, moreover, were far from being universally accepted and were even challenged as being insufficiently
authoritative to establish binding norms.
Second, the pace of decolonization suddenly accelerated. Between
the 1958 Geneva Conference and the end of 1967 41 new countries
joined the United Nations, 17 of them in 1960 alone. They developed a sense of solidarity out of which grew "The Group of
77" poor countries, which has since grown to 114. They shifted
the .emphasis in t~e General Assembly from political and security
affarrs to econonuc and social matters, and broke United States
control of the United Nations. They wanted a "piece of the action"
. both in the exploitation of new resources and the development of
international law.
Third, the potential value of manganese nodules which were discovered on the world's first oceanographic research expedition by
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the British vessel HMS Challenger in 1873-1876, was for the first
time understood and then publicized in the early 1960's. Nodules
are round or potato-shaped lumps containing at least 27 elements
in varying proportions and at least 14 other constituents, also v~g
widely. Their chief components, however, are man~nese, mckel,
copper and cobalt. They litter the floors of th~ contmental shelv~s
and all the ocean basins and are even found m shallow waters m
some fresh-water lakes. They are not rocks, but are constantly being
created by precipitation out of · the water itself. Their potential
value is estimated in the trillions of dollars, and the technology has
been developed to harvest and process them on a small scale.
Fourth, growing population pressure and new technology · has
been developed to harvest and process them on a small scale were
resulting in an enormous boom in the harvest of fish, seaweed,
marine mammals and other valuable "living resources" of the sea,
and in the entry into marine fisheries of many new countries. So~e
species wen~ being fished to the brink of extinction and something
clearly had to be done.
Fifth the superpowers were developing techniques for placing
on the ~ea floor, even at very great depths, surveillance devices and
nuclear and other weapons of mass destruction capable of destro~
ing not only each other but nearly everyone else as well. Therr
nuclear submarines were ranging the sea, posing perceived threats
from accident to many coastal states. And their navies were reaching into waters hitherto free of great-power rivalry, such as the
.
polar seas and the Indian Ocean.
Sixth the Torrey Canyon oil spill disaster of 1967 dramatiZed for
the wo;ld that modern science and technology were generating unexpected and dangerous side effects. We were, in fact, seriously
damaging the sea. It was clearly a problem spanning national boundaries, yet there was no international mechanism available for
dealing with it adequately.
Seventh, the International Geophysical Year (1957-58), the Int.ernational Indian Ocean Expedition (1959-65), and other cooperative
ventures in scientific exploration not only amassed a great deal of
new information about the St;a, but demonstrated more clearly
than ever before how little we really know about the marine environment. It also pointed out the importance of international,
as well as interdisciplinary, cooperation in marine scientific research.
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Eighth, intensifying exploitation of the riches of the continental
shelves, notably fish and petroleum, were impelling countries to
stake out more and more of these riches for themselves, keeping
"foreigners" as far from them as possible. By the end of 1967, about a dozen countries were already declaiming some sort of jurisdiction
beyond 12 nautical miles or the 200-metre iso-bath, and by 1970,
the number had increased to 18. This was still not a very large number and did not include any important maritime states, but was
clearly indicative of a dangerous trend.
Fortunately, in 1969, the United Nations General Assembly
passed a "moratorium" resolution calling on States and persons to
refrain from all activities of exploitation, pending the establishment
of an international regime with competence over the area. 84 The
Declaration of Principles Governing the Seabed and the Ocean
Floor, and the Subsoil Thereof, Beyond the Limits of National
Jurisdiction, 85 declared the resources of the Seabed as the "common heritage of mankind". Out of 320 Articles of the 1982 Law of
the Sea Convention 59 articles and 2 out of the 9 Annexes dealt
with the question of sea-bed mining.
Overall, the 1982 Law of the S~a Convention is an important
historic document which when it comes into force will be of immense use to mankind in regulating through law, what can be described as the "last frontier of mankind on this planet". Delegates
of 117 countries and organisations approved the Law. In the history
of conference diplomacy, the Third United Nations Conference
on the Law of the Sea (UNCLOS III) which started in 1973, and
attracted over 4,500 delegates is the longest and largest.
The number of participants - between 135 and 150 delegations
per session - is triple the number that attended the Hague Conference of 1930 and nearly double the number that wrote the
four Geneva Conventions of 1958. The new law was a victory for
developing countries which made up two-thirds of the 150 states
that negotiated it. It afforded them the first opportunity to reflect
their values and interests in the Law of the Sea which hitherto reflected European interests. This however, is not to underscore the
fact that many of the newcomers not only have had no experience
in creating international law, but have no maritime experts or tradition of any kind.
81
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Nigeria as well as a number of states of the Third World played
significant role in bringing this law about. Her role in formulating
the definition of the Exclusive Economic Zone which can be regarded as a new concept in the Law of the Sea is a case in point. The
Committees of various sessions of UNCLOS III Conferences in
Caracas, New York 86 and Geneva 87 were chaired by distinguished
personalities from the Third World. For example, the First Committee, chaired by Paul Bamela Engo of Cameroon wrestted with the
most difficult problem of establishing an international regime for
the sea-bed and ocean floor beyond the limits of national jurisdiction. The Second Committee, chaired by Angres Aguilar of Venezuela dealt with a multitude of traditional Law of the Sea matters,
and some newer ones, such as the exclusive economic zone. Third
Committee chaired by Alexander Yankov of Bulgaria, was responsible for three major items; marine scientific research, preservation
of the marine environment, and transfer of marine technology
from the dch, "developed" countries to the poor, "developing"
countries.
All through the negotiations of what has emerged as the 1982
Convention on the Law of the Sea, Nigeria threw her weight around
as much as it could in seeing that it came to a satisfactory end. This
can be further evidenced in the excerpt of a statement by Chief
R.O.A. Akinjide (SAN), then Attorney-General of Nigeria who led
the Nigerian delegation to the Montego Bay Conference on the Law
of the Sea between December 6th and lOth, 1982. He stated:
"The new Convention on the law of the Sea in balancing the
interests of states, be it developed or developing with free market
economy or state controlled, big or small powers, relfects the
principle of the new international economic order. It is also an
example of a just redistribution of wealth and power. This is why
Nigeria will sign this Great Convention. This is why other nations
too should sign it. No national legislation, no "mining treaty or no
agreement entered into by the "reciprocating nations" under any
nation's municipal mining laws would provide a good title as long
as a global Convention exists under the United Nations Conference
on the law of the Sea adopted in accordance with its rules and
procedures. If there are areas which give concern, it is my view that
it is better to try to stay within the Convention i.e. to be a sig·
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natory; and canvass to get these areas reviewed rather than stay
outside the Convention. Mini-Treaties are not the answer to effective participation. They will only create confusion and conflicts.
It is in this spirit that my delegation commends the Convention
to my colleagues". 88

Overall, the new law of the sea can be rightly referred to as a huge
success for the advanced powerful states of the world. At the same
time, it must be recognized, as one author recently did, that the
Draft Convention reflects an appreciable progress in the law, for it
takes into consideration the interests of the developing countries,
the land-locked states and the geographically disadvantaged states.
Hitherto, this balancing of all interests of those concerned was not
exactly the case. 89
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See, Chief R.O.A. Akinjide (SAN), Statement at the Plenary Session of the
Law of the Sea Conference, Montego Bay, Jamaica, 6th-10th December,
1982, pp. 3-11 at p. 11.
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CHAPTER 14
CIVIL WARS
INTRODUCTION:
In the history of international relations, civil wars are known to
have been fought for a number of considerations. In some cases, a
civil war is fought in order to change the control of the government
of a state. 1 In others, the war may have been brought about by the
desire of a part of the population of a state to secede and form a new
state of its own. 2 While success or failure recorded in each of the two
types of civil' wars mentioned, depends largely on the political
will of the parties coupled with material resources and support
available; the legal problems which result in each case are almost
indistinguishable to merit any different treatment.

LEGAL STATUS OF CIVIL WARS:
International law has no rule against civil wars. Naturally, from the
point of view of municipal law, each side to the crisis will regard the
other side by all sorts of name varying from rebels to traitors. Certainly, none of the parties, i.e. the authority in power or the insurgents are in breach of international law.
With the formation of the United Nations Organisation after the
Second World War, some provisions were enthrenched in its charter
in respect of Laws of War generally. For example, under the United
Nations Charter, all the members are enjoined to settle their international disputes by peaceful means in such a manner that international peace and security, and justice are not endangered. 3 Further, all members shall refrain in their international relations from
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent
1
2

3

A good example of this type of civil war is that of the Republic of Chad
which has now raged for some years.
Examples are far and between. Mention must be made of the cases of
Bangladesh, the Kurds of Spain; Eriteria (Ethiopia) and that of former
Biafra (Nigeria) to mention but a few.
Article 2(3) of the United Nations Charter.
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with the purposes of the United Nations. 4
It is submitted that the above provisions of the Charter only
prohibit the use or threat of force in international relations. The
framing of the said article refers to members, but it would appear
that it applies to all states in international community since it is
commonly understood to state a rule of customary international
law. 5 In other words, all states whether they are members of the
Organisation or n0t are bound by the provision.
In keeping with the United Nations General Assembly Resolution I 514 (XV) there is now a legal rule which makes it illegal to
apply armed repression of peoples under colonial rule. Indeed AfroAsian countries as well as Socialist countries hold their view that
it is . lawful for states to give assistance to insurgents in colonial
territories who are fighting a "war of national Liberation". 6 However, this argument is rejected by Western State. 7
A number of legal problems are yet unresolved with respect to
civil wars. For example, to what extent may other states i.e., foreign
states render assistance to the insurgents in a civil war? Here, the
nature of assistance referred to, is such which if given, would constitute a breach of the obligations imposed by international law on
neutral states. Would it be right to argue that in all circumstances,
assistance given to the authority in power is always legal? If not,
where is the line to be drawn? There is the rule of international
law that when the insurgents have been recognized as belligerents,
the rules of neutrality come into play. It then becomes illegal to give
assistance to either side of the conflict.
It is not necessary for our purposes to devote time to an exhaustive inquiry into these issues. Rather, it is proposed in this
study to briefly re-examine some of the legal issues involved in the
Nigerian Civil War which the present writer discussed elsewhere
some three years after the end of the crisis. 8

4
5
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8

Article 2(4), ibid.
D.J. Haris, op. cit., p. 664.
See, United Nations General Assembly Resolution 21 OS( XX) passed on 20
December 1965, "invites all states to provide material and moral assistance
to the national liberation movements in colonial territories".
The Western states abstained or voted against the resolution.
For a detailed analysis of the problem, see Okeke, C.N. op. cit., Chapter 9,
pp. 158-177.
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THE NIGERIAN CIVIL WAR: A r~valuation of some civil war
Law Assumptions: The Historical Background
The Civilian Government of Alhaji Abubakar Tafawa Balewa
was overthrown by a military coup d'etat of 15th January 1966.
The coup was led by Major Chukwuma Kaduna Nzeogwu, an Ibo,
from the then Mid-Western State of Nigeria (now Bendel State).
Some prominent Nigerians notably from the Northern .and Western
States of Nigeria were killed in the exercise. These mclu~ed the
Prime Minister, Sir Abubakar, the Sarduana of Sokoto, ~tef S.L.
Akintola, Premier of Western Nigeria, Chief Festus Okotte-Eboh,
Federal Minister of Finance from Bendel State among others. In
the confusion that followed within the hierarchy of the army,
Major-General Aguiyi Ironsi, an Ibo, was accepted as a c~mpro
mise being the most senior in rank to assume the authonty and
responsibility of the Head of the Federal Military Governmen~ and
Commander-in-Chief of the Nigerian Armed Forces. He appomted
the Military Governors to take charge of the regions. Lt. C~lo~el
Chukwuemeka Odumegwu Ojukwu was incharge of Eastern Ntgena.
Major-General Ironsi's regime was overthrown by another
military coup which took place on the 29th of July, 1966. Fr~m
reports, the coup was much more b!~ody than the first. MaJorGeneral Aguiyi Ironsi and many top mtlitary personnel from Ea.ster.n
Nigeria, including Fajuyi, Governor of the then Weste~ Ntgena
died. Thus, Yakubu Gowan took over the mantle of authonty as the
Head of the Federal Military Government of Nigeria and Commander-in-Chief of the Armed Forces.
. .
There was mass masacre of Ibos and citizens of Eastern Ntgena
origin in a scale that appeared to be organised. Some of those W:ho
escaped death were maimed while others rushed home leaVIng
their businesses and property, behind for dear life. The aftermat~
of all these was that tension rose very high in the country par~t
cularly in Eastern Nigeria. General Ojukwu queried the le~de~hip
of Gowan at the centre and raised a number of serious constitutional
issues of fundamental nature. Gradually, the country started to
drift towards disintegration. The relation between the Government
at the Centre. and both East and Western Regions became sour.
Ghana intervened to save the situation offering her good offices
to host the meeting of Nigerian leaders to resolve the disagreements.
The meeting was held at Aburi.
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The Head of State and all the Military Governors including some
top military personnel attended the meeting. At the meeting, vital
and far reaching agreements were alleged to have been reached which
touched adversely on the future constitutional structure of the
Nigerian Federation. The preferred arrangement in view of the
situation in the country was said to be a confederation which was to
be implemented immediately on return to Nigeria. Soon after,
problems of interpretation of the Aburi Agreement arose. The
Federal Government was no longer willing on the implementation,
probably as the full consequences of the agreement emerged.
Consequent upon this disagreement, General Ojukwu summoned
a meeting of the members of the Consultative Assembly of Eastern
Nigeria to deliberate on the matter. In the meantime; he suspended
payment of all federal revenue collected from the region, including
the oil royalties to the Federal Government. The Consultative
Assembly resolved to empower him to declare former Eastern
Nigeria a Sovereign and Independent State at an appropriate future
time. Thus, on the 30th May, 1967, he declared the former Eastern
Nigeria an Independent Sovereign State under the name "Republic
of Biafra".
Initially, the conflict between the · Federal Government and
Biafra started purely as an internal dispute. Hence, the Federal
Military Government first declared a police action against the
Biafrans. It soon became clear that the tag "police action" given to
the operation by the Federal Government notwithstanding, a full
scale civil war was already raging in a number of fronts. Indeed, it
has been rightly argued that the said conflict had been a civil war
from the beginning; the fact that the Head ot State first called it
a police action was immaterial. 9
In spite of the efforts of the Federal Government to regard the
war against Biafra as strictly an internal affair, all through events
that followed brought the matter within the bounds of international
concern, in the frrst instance to Africa, ancJ secondly to the world
at large. A number of elements of the case that emerged subsequently serve as a pointer to this assumption. 10

9

10

See, ITALAYE, Was Biafra Ever a State in International Law? A.J.I.L.
These have been fully highlighted in another place. See, Okeke, C.N., op. cit.,
pp. 158-159.

BIAFRAN STATEHOOD IN INTERNATIONAL LAW
Doubt has often arisen as to the degree to which, during the conflict, Biafra attained the status of a State within the meaning of
international law. Could it be said on the basis of any satisfactory
reasoning that Biafra at any time enjoyed a measure of international
personality?
Naturally, to determine the legality of the claim of statehood
of Biafra, one would have to examine whether it had all, or at least
the essential characteristics required by international law, namely,
a representative and effective independent government, defined
territory, and a sufficient degree of stability, evidenced by the
support of the majority of the population.
We submit that most of these factors were present in the case of
Biafra, though not completely without some legal queries. These
factors are specifically examined below.
A representative organ -the Consultative Assembly, which comprised 300 people drawn from all the areas of Biafra was set up
by the Military Government of Eastern Nigeria at the initial stage
of the crisis. This organ had the power to take decisions of any sort
in the best interest of the entire population of the former Eastern
Nigeria. It was this body that mandated General Chukwuemeka
Odumegwu Ojukwu on the eve of 30 May 1967 to declare the
region an independent sovereign state at the earliest possible date.
The Biafran government drew its authority for the conduct of the
war with Nigeria through this organ.
Talking of Biafra as possessing most of the essential elements
of statehood 11 in international Law, we must point out that some
of them underwent a fundamental . change after independence was
declared on 30 May 1967.
Take for example, the question of ascertaining the true wishes of
the population. This posed a difficult problem in the face of hostilities. With the movement of the population during the war, it
became increasingly difficult for the members of the Consultative
Assembly to maintain contacts with those they represented. This,
of course, is the consequence of war. Nothing short of a plebiscite
could possibly resolve the issue of what the people desired. On the
other hand, we must observe that this is not peculiar to Biafra, but
11

See, Okeke, C.N. Chapter 2, pp. 20-31.
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is true of every other war. We may here recall the point we have
made earlier to the effect that during the second World War and
during earlier wars, the legitimacy of Provisional Governments and
governments in exile was never questioned on the grounds that
such governments had no contac~ .wh~tsoe~er with. the .people
they claimed to represent This position IS still recogmzed m contemporary international practice.
.
Biafra officially proposed that a plebiscite be held to de~e~ne
whether the people would like to remain Biafrans or be N~ge~ans
on 29 June 1968. A statement said: 'The Governi?e~t of Biafra
offers a plebiscite to Nigeria as the converse of her m~Istence o~ a
cease-frre frrst in regard to a negotiated settlement. Without a~king
Nigeria to drop her quarrel with Biafra, it only asks that thiS be
prosecuted peacefully. It offers honourable peac~ i~ place of bloody
battles. The Government of Biafra accepts the pnnciple of self-d~ter
mination ... The inhabitants of the disputed areas must be given
the opportunity to decide by a free plebiscite wheth~r they wan.t
to belong to Biafra or to Nigeria'. This offer was reJected by NIgeria.
.
. al 1
.t . f d
For a state to qualify as one under internabon aw, I IS un amental that the government formed to handle its affairs should have
a representative character, or at least, be in effective control ~f the
'national' territory. Is the new government entitled to speak m the
name of the state, so that on the one hand it may assert. t~~ legal
claims of the state and on the other hand assume responsibility on
the part of the State for its conduct? It woul.d see~ that an .affirmative answer to these questions could be given If the a~ailable
evidence showed that the new government held office wit~ the
assent, or at least with the acquiescence, of the people. In the B1afran
case, it is true that the Biafran Govemm~nt could no~ P.ersuade the
Nigerian Government to accept the holdmg of a plebiscite to as~e~
tain the wishes of the people in the disputed a~eas. Ho~ev~r, I~ IS
also true that in normal usage, assent or acqUiescence IS Imphed
from the fact that the new government is in actual control of the
administrative machinery of the state, is gerforming n~rmal gove~n
mental functions, and is not meeting with open resistance to .Its
authority.U 'Stability' is the word which is ofte~ u~ed to desc~be
the de facto situation, and it is in practical application the equiva-

lent of 'effective possession of authority'. 13 There can hardly be
any doubt that the Biafran movement had maximum support from
the population concerned. It was not just the affair of a handful
of people, but a national movement of national character and scale
in which the Biafran will was manifested on a national basis. The
governmental machinery functioned reasonably effectively until
the end of the conflict, in so far as the circumstances permitted.
There was never any instance of a wilful breakdown of law and
order during the period of the twenty-seven months of its existence.
In fact, a government is considered to have acquired a reasonable
degree of internal stability, if the government has been enjoying the
habitual obedience of the bulk of the population. 14
International law follows the realistic rule of regarding such de
facto control over a given period as implying the general acquiescence of the people. We can imagine the government though exercising effective de facto authority is nevertheless doing so clearly
without the assent of the people it purports to represent. How
long third States must wait before reaching the conclusions that
there is general acquiescence, is another matter.
We must obseiVe here that the feet that past international law
lent support and recognition to de facto control of a territory over
a given period, as implying the general acquiescence of the people
and as a decisive element justifying the legitimacy of a government
is unfortunate. We submit that this position is highly unsatisfactory
and should not be allowed to persist. Contemporary international
law should no longer be satisfied with mere de facto control of a
given territory as a yard-stick for determining the right government, but should interest itself how in actual fact the control is
attained and being sustained. The important issue is whether the
government in control enjoys the support of the people it governs
or not.
By this stand, we do not, of course, mean to suggest - and this
we have obseJVed before in the example of the Czechoslovakian
Government- that in recent times, there do not exist governments
which are factually in de facto control of certain territories, but
nevertheless do not enjoy the support of its people. There is nothing one can do except to recognize this fact. It is lamentable
and should be condemned and discouraged. The other question
13

12

Fenwick, e.G., The Recognition of New Governments Instituted by Force,
American Journal of International Law, 1944, p. 448.

14

Ibid.
Sen, A Diplomat's Handbook for International Law and Practice, The Hague,
1965, p. 411.
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pre~epts,

of willingness on the part of the new government to observe the
rules of international law and to fulfil the international engagements of the states - has normally been judged by its actual performance after it has come into power.
A discussion of the territorial question of Biafra cannot, in our
opinion, be separated from a discussion of the more general and controversial question of the concept of territorial integrity of States.
It can hardly be disputed that Biafra started its war against Nigeria
on a defmed territory to which she continued to lay claim throughout the conflict. It is clear that the possession of a territory, a population, and a sphere of jurisdiction is seen as a postulate of statehood itself, rather than as a right conferred by international law
on the State.
Those opposing the implementation of the principle of equal
rights and self-determination of peoples, with regard to peoples
already under the jurisdiction of sovereign and independent States,
often point to the fact that it poses a great and continuous danger
of conflicting with other norms of law, e.g. those of non-interference and non-intervention in the internal affairs of other states;
of the illegality and possible nullity of territorial changes brought
about by force, as well as of course the illegality of the use of force
itself. The case was made against Biafra to the effect that recognition of her sovereignty would destroy the territorial integrity of
Nigeria. Let us see how far this stand is correct.
The preservation of the territorial integrity of the State is an
idea to which all States pay at least lip-service. Many international
treaties and conventions contain clauses for the protection of the
boundaries of the signatory powers. The United Nations Charter
and the Charter of the Organisation of African Unity are cases in
point.
But by binding one another to assist in preserving the existing
boundaries, states are often driven not by any high-minded motives,
but by the fear of loosing territory already in their control.
The concept of territorial integrity was designed to discourage
the ambitions of those states which did not adhere to it with regard to the territories of other states. It did not necessarily protect
those states which regard themselves as bound by it. It has never
been designed to guarantee the states that there will be no uprising
from within the state itself. Moreover, like many international law

it had in the last resort only a moral sanction, 1 5 for international law recognized the right of states to acquire territory by
conquest.
The Organisation of African Unity in a Charter reminiscent of
many aspects. of the United Nations Charter has embraced the idea
of the. sanctity of the territories of member-states. The purpose
stated m ~lause (c) of Article 2 of the OAU Charter is to defend
the sovere~gn~ an~ territorial integrity and independence of member
states. This ann IS repeated in Clause (3) of Article 3 in which
me~b~r-stat~s affirm their 'respect for the sovereignty and territonal mte~nty of each State and for its inalienable right to independent exiStence'.
. ~hen the OAU reso~ves to defend a member's territorial integrity
It mtends to d~fen~ I~ only under certain circumstances. For, to
~rotect t~e terntonal mtegrity of member states at all cost and
m ~y cucu~stances would inevitably lead to situations of ab~urdity. For mstru:c~, s~ppose the member-state, in response to
mternal stresses withm It, decides to break up into two or more
states (~~ f~derati~>n). - . coul~ the OAU go to war to prevent it
from rummg Its temto~al mtegnty? Obviously not, because it would
lead to the legal absurdity of interfering in the internal affairs of the
other. state~ wh~ch clause 2 of Article 3 clearly provides against.
The mtention, It would appear is merely to protect the territory
of a me~ber state against other states and not against forces inside
the state Itself.
Again, could the OAU employ force or diplomatic pressure to
compel a ~od~ of cit~zens of a member state, which has opted for
self~d~termmation ag.amst the will of that member state, to renounce
theu mdependence m order to preserve its territorial integrity? It
could not! because when it dis-approves of the action of the breakaw~y section of the state, it treats the matter as an internal affair
~h1ch does not pe~it of discussion under Clause 2 of Article 3 of
Its Charter. When It approves of, or is neutral to the action of the
new State, th~ only boundaries left for the OAU to protect are
~ose boundanes of the original state that remain after the boundanes of the new state shall have been excluded.
15

we

must remark that the point is not that it only had a moral sanction
other parts of international law had more than that but that · t
natiO.nal 1a w itself legitimized conquest, so only moral sanctions coul~np;~
vent 1t.
wh~reas
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The OAU recognizes the right of a new state to emerge from an
existing state through the process of self-determination. The preamble to the OAU Charter states that the Heads of African States
and Governments are 'convinced that it is the inalienable right of
all people to control their own destiny. It is pertinent to note that
the OAU Charter does not limit the application of this principle
and does not condemn secession in any member state, nor has the
Charter been amended to insert this item.
Apart from the legal trip wire which could inevitably bring down
the OAU if it sought to compel a part of a member state to abandon
its claimed independence, there is also a moral and philosophical
argument in favour of part of a country breaking away in certain
circumstances. This argument is derived from Locke's theory of
society and government. The exercise of political power by the
State springs from the will of the people. The power of the people
over government, however, is still not quite as complete in
Locke
16
as it came to be in later and more democratic theo.ries. Rousseau's theory of a social contract between the State and its citizens
has some relevance in the present question under discussion. The
exercise of political power by the State emanates from the will of
the people by what he called the 'social contract'. Government
exists as a result of a tacit agreement with each individual governed;
the State contracting to protect the life and property of the citizen
who, for his part, surrenders the exercise of the powers of government to the State. Should the State prove unequal to the duty of
protecting the lives and property of the citizens entrusted to her
care, those citizens are justified in regarding the 'social contract'
as at an end} 7
The application of this theory, not directly in relation to cases
of secession, but rather significant as regards the implementation
of the 'theory of right of resistance' has freed many nations from
the shackles of absolutism and monarchial tyranny. For instance,
it led in England, to Cromwell's revolution which swept away
the Stuarts and their 'divine right of Kings' ideas and replaced them
by the parliamentary democracy. And in France, it led to the
people's revolution of the 1790s and to the overthrow of the Bow-bon monarchy by republican democracy. In recent times, it has
resulted in the birth of a new nation of Bangladesh as a result of the
16
17

George H. Sabine, A history of political theory, pp. 517-5 41.
Ibid, at pp. 575-596.

repressive
and
· t
·t · ·
· ruthless military rule of President Jahya Khan agams
Is citizens m the Eastern wing of the country. It must be made
~lear that the ~~gladesh ~se ·differs from the foregoing examples
~n that the upnsmg was alffied at secession and the creation of an
~dependent St~te, whi~e the revolutions in France and England
armed a~ changmg _the system' of government. But the common
feature IS the crucial element of the right, and aspiration of the
people to effect such fundamental changes.
Unfort_unately, there is still a very weak spot in legal reasoning
- the_ failure to develop a clear formula in solving the problem of
sec~ss10n. Legal thoughts up till now have often centred around a
nation, a government or a State.
. From _what ha~ been said so far, the following conclusions emerge.
FI~tly, m . breaking away from Nigeria, Biafra was not in breach
of mternabo~allaw, nor of the Charter of the OAU, nor yet of any
other recogruzed law. Secondly, there is nothing sacred about the
c~ncept of ten?-torial integrity, for the territories of a state alter
With the changmg fortunes of the state, and sometimes even disappear altogether.
Before ~assing on to the special field of the recognition and
t~eaty-makmg competence of Biafra, let us summarize what has been
discussed so far. In carrying out our general analysis of the essential
eleme~ts of s~at_ehood in international law, it has become clear
that B~afra satisfied those minimum conditions. There is no doubt
that Bmfra met the requirements of population, government, per~anence and a reasonable measure of effectiveness - for the time
It I~ted. It ~ad a defined territory, the controversy on this being
mamly restncted _to the areas inhabited by the so-called minority
groups of the. reg10n. The legal status of this part would have been
fmally ~~~ermmed through democratic means, in the event of a halt
of ho_sblibes, as was proposed by the Biafran government. The state
o~ B~afra was not in fact subject to any other government and
Nigen~ was not in effective control of that territory which was in
eff~ctive ~ontrol of Biafra. The factual conditions constituting the
basis of mdependence and sovereignty (two categories often used
synonym~msly) are factual conditions which were present in the
case of Biafra.
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TilE QUESTION OF RECOGNITION AND TREATY-MAKING
COMPETENCE OF THE BIAFRAN REGIME:
In present times, the founding of a state on a territory which ~
res nullius belonging to no one, is such a rare phenomenon that 1t
can well b~ left out of account. The modem occurrence is that new
international entities originate mostly on or from the territory of
existing States. In most cases, they are established as a result of the
division of an existing state or as the result of secession. The new
States or entities start their new legal life side by side with the old
state on the international plane.
Modem writers on international law hold the view that the question of recognition has become a political, rather than a legal affair.
Bot writes that the granting or withholding of recognition is now18
adays often largely determined by political factors. This may be
so, but if this observation actually represents the present trend of
State practice with regard to recognition, we are inclined to doubt
it, if it follows that every regime recognized by a certain number
governments would necessarily be held in strict law to have. the
characteristics of a state or government. We have our reservations
on this: for political motives often inspire a course of action not
consistent with legal prerequisites. But if, on the other hand, Bot
has in mind the recognition of regimes or entities which answer all
or the essential criteria of statehood in international law as mentioned above he will be right. It defmitely does not follow that all
regimes or e~tities so endowed will become ip~o. facto recognize.d
states, for recognition may be withheld for political reasons. (This
is one aspect of the opposition between the declaratory and the
constitutive theories of recognition). It would however be incorrect
to assert that the fact of a denial of recognition of a regime that
has satisfied the essential elements of statehood suffices in itself to
deprive it of statehood in law.
It should be borne in mind that a secession from an existing state,
although constitutionally a breach of the law and therefore from the
point of view of the parent state illegal, is not on that account contrary to international law. Certain authors maintain that, it is a duty
of States to recognize a new State Which has come into existence
as a result of secession. For example, according to Lauterpacht,
'although rebellio~ is treason in the eyes of municipal law, it re18

Bot B.R., Non-Recognition and treaty Relations, Leyden, 1968.
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suits, when followed by the establishment of an effective government
wielding power over the entity of national territory, with the consent or the acquiescence of the people (for a reasonable period of
time) in a duty of other states to recognize the change and to treat
the new government as representing the state in international
sphere. 19
The explanation for Lauterpacht's stand is not far to see. He is
a recognized protagonist of the doctrine by which entities must be
accepted as subjects of international law by the mere fact that they
possess the normal characteristics of statehood. Recognition by
other states is a recognition of this situation.
It would, however, seem that the practice of states does not support the view thaf new states like Biafra can have no legal existence
prior to recognition. We consider it unnecessary to go into this any
further here as we have discussed it in much more detail on the
Rhodesian question. 2° Certain quarters have argued that Nigeria recognized Biafra by accepting to go into peace talks with Biafra.
Without going deeper into the technicalities of the legal effects
of the attitude of not recognizing the independent existence of
Biafra, which was adopted by a large number of the members of
the Organization of African Unity (OAU) - an attitude based on
political rather than legal motivations - or the recognition of Biafra
by four African countries and one Latin American country 20 a or
the official statement of support by a European country (France)
or the fact that Nigeria herself maintained relations with Biafra
at least during the peace talks under the auspices of both the Com~
monwealth Secretariat and the Organisation of African Unity, we
must not fail to observe that there can hardly be any force of reasonable argument to deny the fact that the conflict was internationalized, to such an extent that Biafra's existence was accepted as a
fact, even if objected to on the basis of political and legal queries
by her opponents. In the practice of states, the gap between the
elements of the legal maturity of a state· regime, and political acknowledgement of it, widens gradually and in more and more cases.
Even though third states may wait indefmitely before according
recognition to what is happening, nevertheless, the legal facts or
actual state of affairs cannot be denied. The decision of either the
~ Lauterpacht, Recognition in International Law, 194 7, p. 409, (Italics added).
See the section on 'The Personality of Unrecognized States in International
Law', Part D, Chapter 5, infra.
20
aTanzania, Gabon, Ivory Coast, Haiti.
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incumbent or third states not to make its recognition of the legal
facts based on the consideration of the political consequences with
regard to its allies goes to widen the gap between the fact of legal
maturity and political acknowledgement of that fact. But then what
explains the fact that the widening of this gap is not consistent in
the practice of States? It is true that in some cases the gap closes.
In international practice, recognition is sometimes even given to
entities which are not yet in control of the territory. There are examples to illustrate this. For instance, Cuba and some other states
recognized che Provisional Government of South Vietnam as opposed
to the recognition by other States of the Republic of South Vietnam which is no longer in full control of the territory. 21
As regards the Biafran case under consideration, it would be difficult to deny that Biafra was tacitly recognized as having at least,
lawful belligerent status. With regard to the question of Biafra's
treaty relations with other subjects of international law, it must
be admitted that there is no evidence of this fact. This is consequential upon the fact that states are reluctant to make public
their dealings with states and entities whose international personality still remains a matter of open controversy. Consequently,
there is shortage of basic literature in this field.
In any event, there does not appear, in our opinion, any question of the right of the new revolutionary government to administer,
so far as it can, the domestic affairs of the territory it purports to
represent. It is the business of foreign diplomatic representatives
to decide on which subjects they are convinced could be treated
with the de facto authority. The established practice in this situation
is that before a treaty may be signed with the de facto government,
or other commitment entered into, third states seek to assure themselves that the government in question is sufficiently well-established to be taken as spokesman for the people of the State. To
this extent, there is no avoiding some procedure which, if not recognition in form, would be the equivalent to it and leaves little or
no doubt with regard to the fact that the de facto government
is understood to represent an international legal person and is a
subject of international law.

21

But according to the orthodox view such recognitions are considered premature and not justified on the facts - therefore not really legitimate, and
a specie of intervention.
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THE INTERNAT~ONAL RESPONSE TO THE BIAFRAN CASE:
It ~as very ~ifficult initially to determine the external forces that
were mvolved m the conflict. How~ver, on 30 July 1967 (barely
tw? months after the declaration of the independence of Biafra)
Chief Enahoro, Federal ·Nigerian Commissioner for Information
a~d. Labour and Mr. Ogbu, Permanent Secretary at the Federal
Mimstry ?~ External Mfairs were alleged by the Biafran authorities
~o hav~ VISited M_?scow to negotiate for arms. 22 This allegation was
Immediately derued by the Nigerian Embassy in Moscow on 1
23
~ugust. On_ 19 August, a total of 15 Soviet Antonov transport
arrcraft carrymg inter alia six MiG fighters and six MiG trainers
were. reported. ~o have landed at Kano Airport with about 170
Russian techruc1:'lns for assembling the aircraft. 24 Arms did not
come ?nly_ from the Soviet Union but also from other communist
countnes m Eastern Europe. Two Czechoslovak-built jet fighters
were reporte~ on _8 AQgust to have left Accra for Lagos; on 16
August a P~lish ship was reported to be unloading five jet aircraft
and supportmg armament from unknown sources to Lagos. It would
appear that even though the Soviet Union and some other Western
powers, ~arti~ularly Britain, had -at the outbreak of the conflict
ch~actenzed tt as an internal matter, both countries took action
which eventually, an~ because of the way the situation developed
and the character which the struggle took on might be considered
of an 'interventionary' nature.
'
In B~tain, the grounds for the British position were laid in amessage deliv~~ed by Mr. Michael Stewart (the then Foreign Secretary)
to the Bnttsh House of Commons during an emergency debate on
12 June 1~68 concerning the Government's policy of continued
:ums ~u.J?plies to the Nigerian Federal Government when he said:
I~ B?~at~ had withheld arms from the Federal Government after
Nigena s Independence, it would have been tantamount to saying:
We have put the Nigerians in a position where they are heavily dependent on us. Now that they are faced with a challenge, we are
ll
23

24

K

. ' C
ees1ng s ontempo~ry Archives, September 9-16, 1967, p. 22244.
An_ agreement des~nbed _as dealing with cultural co-operation between Nigena and the So_vtet Uruon was signed the following day, August 2nd in
Mos~ow.. Accordmg to Tass, the official Soviet Government information
media, thiS agreement was negotiated in Lagos in 1966
KCA, op. cit., l967, p. 22245 .
.
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going to put them at a heavy disadvantage'. 25 ~ir Alec DouglasHome (the previous Foreign Secretary) added weight to the argument supporting this policy by stating: 'If arms shipments ceased,
Britain would lose all influence with the Federal Government. We
cannot intervene in the internal affairs of an independent Commonwealth country. If we tried to do so, the Commonwealth would
quickly disintegrate'.~
There are other statements put out in defence of this policy
which we do not consider necessary to reproduce here. Since
those statements failed to differ substantially from the two quotations reproduced, they may be taken as endorsing the British Government's popular and official explanation for her persistent arms
shipments to the Federal Government. It thus became evident that
the British Government became a supporter for the preservation of
the territorial integrity of Nigeria. It is perhaps, early to say how
27
consistent the British Government's policy was in this case. It
is also doubtful how convincing the arguments advanced in support
of this stand are. For the moment, we may state that there has
been little evidence of British influence with the Nigerian Government being put to the test, if indeed it existed at all. The time it
should have been put to the test was before the Kampala peace
talks 28 took place and if this had been successful these talks might
not have been so inconclusive.
The other prophecy of the Commonwealth crumbling just because of a possible withdrawal of a member country must be rejected as improbable since events have conclusively proved that
theory wrong. 29
25

26
27

28

29

The House of Commons Debate on British Arms Supplies to the Federal
Govt;PUllent of Nigeria as quoted in Keesing's Contemporary Archives, 24-31
August, 1968, p. 22875.
Ibid.
If a conflict is described as internal, and is clearly so, then by definition no
government has the right to intervene or try to i~fluen~ the course o.f
events in any manner. But the British Government tned to mfluence the~~
gerian peace moves, which was put to the test when Lord Shepherd was m
Lagos.
The Kampala talks began on 23 May 1968 but broke down on 31 May over
conditions for a cease-fire, the Biafran delegation maintaining that the armistice must be unconditional, while the Federal Government insisted that it
must be preceded by a renunciation of Biafra's secession.
Pakistan's withdrawal from the Commonwealth as a result of the recognition
of Bangladesh by some members has produced no such effect.

It is but fair to note that whilst supplying arms, there were two
main British peace initiatives - one by the Government and the
other by an independent body. Let us survey them briefly. Upon
the breakdown of the Kampala talks over conditions for a ceasefire, Lord Shepherd, Minister of State for Commonwealth Affairs
arrived .in Lagos on 20 June and on the two following days, had
talks With General Gowon and senior Federal officials. The joint
communique issued at the end of the talks concluded: 'General
Gowo? reaffirmed that, provided agreement was reached on ending
secesSion and preserving a united Nigeria, the Federal Government
was agreeable to a cease lrre arrangement involving an external
observer force as means of giving a sense of security to the Ibo
people. He emphasized the responsibility that he personally and
the Federal Government, felt responsible for the security, safety
and well-being of all Nigerians wherever they lived in the Federation'. However, this mission achieved very little.
The private initiative of Lord Brockway was undoubtedly better
prepared than that of the British Government, through Lord Shepherd. Lord Brockway went to Nigeria and Biafra in December
1968 on behalf of the British Commission for Peace in Nigeia. 30
Lord Brockway, who was eighty years old, made the trip with
James Griffiths, M.P. - an ex-Colonial Secretary. The initiative
resulted in a brief Christmas truce, which it was hoped could be
extended to provide an opportunity for further steps towards peace.
The decision of the British Commission for Peace in Nigeria, which
commanded much support in the British Isles, to sponsor an independent peace initiative under Brockway's leadership we believe stemmed from the fact that lrrstly, all the form~r British
Government peace moves had failed to achieve any meaningful
results; and secondly, it appeared that any future British Government effort at peace must be considered partial by the Biafran
side. Lord Brockway outlined these measures:

1.
2.
3.
4.
30

cease-frre;
negotiation for political settlement;
an international peace-keeping force;
massive relief of hunger and sickness.

An . Organisation including leading members of all three Birtish political
part~es, all the missionary societies, some ex-Colonial administrators (includmg two former Governor-Generals of Nigeria).
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However, despite the attention with which Lard Brockway and
James Griffiths were received by both General Gowo~ and Gene.ral
Ojukwu, no progress was made in the direction of tmplementmg
Lord Brockway's peace plans.
. .
..
An important aspect of the British attitude to the Ntgenan cnSis
concerned the dispute over payments of rents, royalties and t~es
to the Biafran regime by the British oil company Shell-BP, whtch
was operating on Biafran territory. 31
•
General Ojukwu signed a decree on 21 June. 1967, o.rdermg ~1
oil companies operating in Biafra to supply mformatlon on oil
revenues payable, under penalty of .£5,000 for .failure to comply. The
Federal Government on the other hand, clatmed that all revenues
were, as hitherto, p'ayable to the Federal authorities. As a result,
ShelhBP was faced with a dilemma of whether to pay the Federal
Government revenue in respect of property over whtch the latter
no longer had de facto control, or whet~er to ac~ede to d~mands ~y
the unrecognized regime in Enugu (c~p1t~ o~ Btafra) ~~1ch was m
physical control of the Shell-BP assets m Ntgena. J?.e Bntlsh Government refused to make any foreign exchange availabl~ for payment
to Biafra, and in fact, no payment to the B~afran Government was
made, although she proceeded to press her clatm
· .
The British Government's steps to block pay~e~ts to th.e Btafran
regime do not seem to agree wit~ pr~ceden~s m mternatlonallaw
in general and the British practice m. part~cular. As to whether
there is an obligation on the part of an alien With respect to p~yme~t
of taxes to insurgent authorities in de facto control of~ temt~ry, It
is undisputed that taxes are properly payable by an ~ten to ~~ur
gents in de factu control of an area and accordingly,. m a. po.Sitlon
to compel payment of taxes. 32 There have been vanous mctden~s
in international law, whereby taxes of the USA and UK were ~atd
by aliens to insurgents in de facto control of an ar~a and accor~g
ly, in a position to compel pay~ent of. taxes. While w~ do not mtend to undertake an elaborate Illustration to prove thts, a few e~
amples are considered desirable. The United States Consul at Chi31

32

The largest share in Nigerian oil prod~ction. is that o~ S~ell-BP, who in 1966
opened a refinery near Port-Harcourt m which the N1gena~ Federal ~over~
ment had a 50 per cent share. Other oil companies holdmg ~oncess10ns m
of the Italian ENI), Amencan· Overseas,
. · are Gulf, Amp
N~gena
.,. (a subsidianr
~~
b "d
Tennessee, Mobil. But in Eastern Nigeria the only company operating eSl es
Shell-BP is Safrap (of France).
See, Whiteman, Digest of International Law, Vol. 1, June 1963, p. 330.
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huahua, Mexico, informed the Department of State on March 23,
1912 that the Provisional Government of the insurrectionary forces
in that place had demanded the mine taxes due to the Federal
Government at the close of the month. The Consul was instructed
by the Department of State on 27 March that such taxes should
be paid under protest, that the protest should be made a matter of
record in each case so far as possible and that properly authenticated receipts should be secured for all taxes p.aid. Americans
were obligated to pay taxes to persons in de facto authority. 33
However, the US Ambassador in Mexico City was instructed to lay
the matter before the Mexican Government, calling attention to the
extradition of taxes by insurrectionary forces and stating that the
Government of the United States of America would regard payments of such taxes to persons exerci~ing de facto authority as
completely relieving American citizens from further obligation
with reference to taxes paid in that way.
The next incident similar to the one just mentioned provides
some further material of interest to the topic under discussion. On
29 August 1914, General Carranza, as first chief of the constitutionalist army 'in charge of the Executive' of Mexico issued a decree
declaring null and void all matters transacted, or decisions rendered
since 19 February, 1913 by the Departmento de Fomento and
later, during the Huerta regime by the so-called Departmenta de
Agricultura y Colonizacion. The American Consul at Chihuahua
reported to the Department of State on 21 November, 1914 that
Mr. Louis Lane, an American citizen had on 26 August 1913 filed
claims to 12 perteaencias of mineral land before the proper office
in the city of Chihuahua and he now wished to know, what steps
should be taken to protect his titles, in view of the Carranza decree
of"29 August 1914. The Consul pointed out that, though the mining
interests of the Republic of Mexico were exclusively under the
central government, nevertheless, no further relations were then
maintained between the State of Chihuahua and the Central Government.
The Department of State replied on December 1914: 'So far as
concerns the individual cases of American citizens affected by this
decree, it would seem that the Department could offer them no
further advice than to inform them that if they consider it advise33

See, Hackworth, Digest oflnternational Law, Vol 1, 1940, p. 132.
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able to attempt to comply with the provisions of the decree, ~der
generally accepted principles of international law, they are entitled
34
to pay taxes to persons in de facto authority.
In March 1915 the Department of State instructed the Consul
at Mexico City to 'advise American citizens that they were obligated
under international law to 'pay taxes upon their property in Mexico
to persons in de facto · authority .. .' and that ... they ~ould. do ~ell
to consider the matter of the local control of the temtory m which
their properties are situated.35
.
•
With respect to British practice, the followmg appears typi~:
In 1865 an insurgent group was in possession of a custom house m
Peru. The de jure Peruvian government issued a decree declaring
that all duties collected by the insurgents would be considered as
not paid and the government would require. such duties to ~ pa~d
again to its own offices as soon as its authonty was re-establish~. m
the port. The British Law Officer Phillimore instructed the Bntish
Charge at Lima thus: 'That, according to the universal usage ~f
nations, dues paid by foreigners who take no part whatsoever m
a civil war which breaks out in the country where they are peacably
resident and carrying on trade under the faith of Treaties and general
international law to a de facto Government which demands and
has the power of compelling this payment must be considered to
be paid to the Government of the country. ' 36
•
It seems to us that international law and custom governmg the
question of payment of taxes and royalties to insurge_nt authorities in de facto control of a territory has been so conSistent practice that it is doubtful whether the British Government was acting
in ~ccordance with international law when forbidding her subjects
to pay royalties to the de facto authority of Biafra.
If the stand of the British Government was based on the consideration of the fact that Biafra was neither recognized as an insurgent nor as a belligerent by the British Government, it would
37
still appear to contradict the British practice in such cases.
34
35

36
37
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. It ~ust be observed that the British practice in this respect dis~guishes belligerency from recognition of either the parent or
msurg:~t gove~ents

I~- of cours.e quite diStmct from recognizing any one to whom you
giv~ that nght. as b.eing the legitimate government of the country.

It IS a conception Simply concerned with granting rights of belligerence whic~ ~e o; conveni~nce to the donor as much as they are
to the recipients. 8 Thus, m 1937, Britain conceded de facto reco~ition to the insurgents in the Spanish Civil War, in regard to the
temtory under their control, and also went so far as to exchange
agents.
One would immediately pause to ask: where does the true explanation of the British attitude in the Biafran case actually lie?
Was the Nigerian Federation really so sacrosanct when the colonial
f~deralions within the Commonwealth had failed to be of any practical yalue? Could the reason be as certain quarters often tend to
explam, the fact that two different governments handled both
cases, Bangladesh and Biafra? Our view is that the British government took the wrong decision and this decision was wrongly implemented throughout.
As concerns the position of other governments the United States
Department disclosed on 11 July, 1967, that it' had refused a request by the Nigerian Government for military aid on the grounds

Ibid., op. cit.

Ibid, at p. 139
See Whiteman Digest of International Law, Vol 1, June 1963.
Th~ British pr~ctice in the matter of belligerent recognition was authoritatively stated by the Law Officers in 1867 (See Smith, Great Britain and the
Law of Nations (1932), Vol 1, at p. 263). According to the terms ~f this
statement the mere declaration by insurgents that they have constituted
a 'Provisi~nal Government' is insufficient to justify belligerent recognition.

as the legitimate government. As stated by

~e Bntlsh For~Ign ~e~retary in 1937: 'Recognition of belligerency'

38

Before ~e grant ~s made, consideration should be given to the length of time
!hat the msurrectlon has continued, the number, order and discipline of the
msurg~nt ~o~ces;. and w~ether the newly constituted government is capable
of mamtaining mtern~tional .relations with foreign states. It is generally
known th~t the op.erations of Insurgent forces may attain such a degree that
!hey are m effective occupation of, and constitute the de facto authority
m a l~ge part of the territory formerly governed by the parent government.
~n this case, the probl~m is at once. raised for outside powers of entering
mto. ~om~ contact or mtercourse With the insurgents as the de facto autho? ties m order to protect their nationals, their commercial interests and
then sea-borne trade in regard to the tarritory occupied. We believe that the
a?tual ~ar betwen the Federal forces and the Biafran forces reached such
dimenSions a~ from 9 August 1967, when the Mid-Western State of Nigeria
fell to the B1afran troops, that outside powers were compelled to treat the
war between the Federal military forces and the Biafran forces as a real
war between rival powers and not as a purely internecine struggle- in other
words, recognition of belligerency.
I.G. Stark, Introduction to International Law, 6th edition London 1967
at p. 152.
'
'
'
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that the dispute with Biafra was a purely internal matter to be
39
settled by the Nigerians themselves.
•
•
Tne Kingdom of the Netherlands and Belgmm supplied arms
to the Federal side for a part of the war. However, Dr. ~oseph
Luns the then Netherland's Foreign Minister, announced m the
Low~r House of the States-General on 6 June 1968 t~at all_ arms
deliveries to the Federal Government would be Immediately
suspended and that the Netherland's Government _would ~s~
other countries to do the same pending a cease-fire m the CIVIl
w~~

. .

.

Mr. Pierre Harmel, the Belgian Foreign Mimster, told P~liament
in Brussels on 5 July 1968 that all arms shipments to ~he Federal
Government had been frozen, and on 15 July the Belg1an Government announced its intention to withdraw licenses for the export
of arms to Nigeria following the confirmation of reports !hat a
Sabena aircraft (the national airline of Belgium) ·which had crashed
ne~ Lagos on 13 July, 1968 had been carrying41~ms for the Federal
Government under an already existing contract.

APPRAISAL OF THE STATUS AND TREATY-MAKING
CAPACITY OF ORGANS OF NATIONAL LffiERATION MOVEMENT:
The United Nations Charter refers to self-determination. as a
principle in Articles 1(2t 2 and 55.43 Even thou_gh the Umversal
Declaration of Human Rights is silent on the subJect, both o~ the
international covenants - the Covenant on Civil and Political Rights
and the Covenant on Economic, Social and Cultural Rights adopted
39

40
41

4l

43

KCA. September 9-16, 1967, p. 22243.
Ibid. August 24-31, 1968, at p. 22876.
.
.
Ibid.' In our view, these states did the right ~hi~. ~y legally _stoppmg to ship
arms to the contending parties, even if therr rmtial supp~ymg ?farms _may
be said not to have been illegitimate according to traditwnal mternatwnal
law.
.
.
'd I
f . dl ela
One of the UN purposes noted in Article 1(2) 1S to eve op ne~ Y r tions among nations based on respect for the principles of_ equal nghts and
self-determination of peoples, and to take other approprmte measures to
strengthen universal peace .. .'
.
..
.
Article 55 reads in part: 'With a view to the creation of con~1t1ons of s~ability and well-being which are necessary for. p~aceful and fne~dly relations
among nations based on respect. for the_ pnnc1ples of e~ual nghts and selfdetermination of peoples, the Umted Natwns shall note ...

by the General Assembly in 1966 - provide in identical language
in the first article that:
All peoples have the right of self-determination. By virtue of the
right they freely determine their political status and freely pursue
their economic, social and cultural development. 44
Six ye~s e~lier, in 1960, the Decl~ation on the Granting of
Independence to Colonial Countries and Peoples4 5 acknowledged
the 'right' of 'all peoples' to self-determination.
At its 25th session, the General Assembly unanimously declared
that all peoples have the right to determine their political, economic, social and cultural c! :.stiny without any external interference.46
Concomitantly, it urged all states to promote the principle of selfdetermination of peoples. 4 7
If self-determination refers to 'the freedom of a p~ople to choose
their own government and institutions and to control their own
resources, 48 there seems to be a striking contradiction between the
right of 'all peoples' to self-determination and the right of a state
to its 'territorial integrity', the latter precluding secession. This
contradiction is also obvious in the UN prescriptions and practice
in self-determination as well as in the practice of States as can be
seen from the foregoing analysis of the Bangladesh and Biafra cases.
For example, in the Nigerian conflict, only five states recognized
the. Biafran claim to independence and despite a protracted struggle
lastmg over two and half ye~s, neither the United Nations nor the
Organization of African Unity spoke for Biafran self-determination.
Earlier, during the Congo crisis, the United Nations had been responsible for offering an organized opposition which prevented the
Katangan claim to secession. 49
. There ar~ many other instances where the world community has
Ignored claims for self-determination such as exist in Sudan Chad
'
'
44

Article I in both Covenants. The Covenants were adopted by General Assembly Resolution 2200 (XXI) December 16, 1966, as contained in UN
Monthly Chronicle (No. 2), at pp. 41-72 (February 1967).
45
General Assembly Resolution IS 64 (XV) GAOR Supp. 16, UN DOC. A/
4684, at p. 66 ( 1960).
:~ G~neral Assembly Resolution 2625 (XXV) af 24 October, 1970.
Ibzd., See also General Assembly Resolution 2787 (XXVI) of 6 December
1972.
48
Moore: .' The Control of Foreign Intervention in Internal Conflict', 9 Va. J.
International Law 20~, 247 (1971).
49
See, generally, L. Miller, World Order and Local Disorder, 66-166 (1967).
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CHAPTER 1.5
Ethiopia, Tibet, Kurdistan, Formosa and Guinea-Bissau before independence.

INTERNATIONAL LAW 1 IN LEGAL EDUCATION
IN NIGERIA

CONCLUSION:
A paramount conclusion which, in our respectful submission,
can, and should, be drawn from our discussion so far is that the
demands of self-determination must, in the last resort, be placed
above those of the 'territorial integrity' and 'non-interventionist'
stands taken by the United Nations. But the question is largely one
of timing. Initially, these latter principles must prevail. Rebel~o?
inside a state, even if it gathers momentum so as to become a CIVIl
war or a bloody conflict - call it a revolution, should never be e.ncouraged or exploited by outside forces or powers. N.o state btg,
medium-size or small should try, through a treaty wntten or unwritten to exploit su'ch a situation. The tragic positi~n, ~ which
humanitarian, economic and political problems are nuxed m such
a way as almost to defy distinction between them, presents a challenge to the international communit~ as a whole which _mu~t be met.
Under certain circumstances, a claun to self-deternunahon, even
in a non-colonial setting, may be valid under international law.
Third states must recognize and appreciate the concomitancy of
two competing international personalities. They should refrain
from giving support to either of them, precisely because both of
them still enjoy international personality and as such, should be
protected by international law. If an insurrectionist movet?~nt
has acquired sufficient force and sta~ility to call f?r a. recogrut~on
of its character as a movement of genume self-deternunahon - which
is not to say recognition of the insurgent authority as a gov~rnment
as such other states are entitled, even bound, to recogniZe that
they de;u with the insurgent element qua bellig~rent not nec~ssarily
as a recognized government. It is but essential to recogniZe the
legitimacy of its aim if it can achieve it, and if its stat~s as a r~gular
belligerent in the process, and for the purpose of domg so, If the
situation warrants this.

INTRODUCTION:
2

The study of international law in Nigeria within the last two
~ecades has occupied a very important place more than ever ..,._!vie
~ the legal _education of Nigerian lawyers. It is very likely that its
Impo~ance IS bound to endure for a long time to come as Nigeria
~ccupies her leadership position in African affairs and as she contin~es to pia~ noticeable role in the shapening of modern inter?a~wnal re~atwns. For this reason, the study of international law
Is mclude~ m the programme for the legal education in Nigeria.
Acco~dmgly, the teaching of international law in Nigeria aims
at fulfillmg the following basic objectives, namely :
(i)

:ro expose the students to a clear understanding of the fact of
mt~r-dependence that in contemporary world, states and other

subJects of international law, do not live in isolation, but rather

This_ term ref~rs to t~e law which regulates the activities of all the actors
(subjects) of InternatiOnal law (states and other subjects of international
Ia~) by_ whatev~r name called. It includes both public international law and
p~vate mternat10nallaw, sometimes simply called international law and conflict of laws, respectively.
2
The notion :•study" is used here in its broad meaning, that is to say, in the
forJ?al and_ mformal sense. On the one hand, while formal "instructions"
of mte~a.tiOnal _law are given mainly in the Faculties or departments of
~~~· pohtlcli:l sctenc~ and international relations of the country's Univers~tle_s,_ some . categones of research institutes and organisations contribute
stgmftcantly m the study ~nd dissemination of the subject by way of public
lectures, conference~, semmars ~nd symposia from time to time, principally ~n an ad hoc baSis. By so domg, the general public is exposed more to it.
~le w~ sha~ pay more attention to the formal study of international law
m our d~cusston, neve~heless, this term will be referable to all methods of
the_ teac~g of the subject. On the whole, it is certainly with the instruction
of mternattonal law as it affects person's training to graduate as lawyers that
we _are concerned rather than with those who are tangentially exposed to it
dunng the study of their major individual disciplines.
1
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must necessarily be interdependent;
.
. .
To teach the students to appreciate the umversal pnnciples
and rules designed to ensure normal relati?ns bet~een states
and other subjects of international law rrrespective of the
differences in their economic, political and social systems;
To
educate the students in the spirit of humanism, democracy
(iii)
and respect for the sovereignty of all nations and peoples; .
(iv) To make the students to be constantly aware of the need to
fight for the extermination of the remnants (traces). of
colonialism and all forms of racial and national oppressiOn.

(ii)

From the attainment of the country's independence,. t?is obj~c
tive has continued to form the centre-piece of Nigena ~ foreign
policy. Successive governments in Nigeria. have ~mp~asiSed . that
this goal is one of the most important atms of Its mternahonal
relations.
·
f ·
t · al
It should be pointed out that with the extension o IJ;lterna Ion
contacts between Nigeria and foreign countries of both East a~d
West European countries as well a~ Asi~ and Mrica, the law fac.ulhes
of Nigerian Universities are becommg vital centres of research m the
sphere of international law and relatioi_IS. Conseq~ently, they represent the ready sources for replenis~mg th~ vanous offices a.nd
organisations involved with foreign affarrs. T~Is ap~t, lawyers ~th
training in international law are better equipped m .therr pnvate
practice to handle international legal problems rangmg. fro.m ~e
gotiations of agreements between fore~n fi~ and therr Nigenan
counterparts or the States to arbitration of disputes between the
parties.

FORMAL STUDY OF INTERNATIONAL LAW IN NIGERIA:
At the present time in Nigeria,. all. legal ~ducatio~ involves .the
teaching of international law. This IS earned out ~ reco~Ized
Nigerian Universities. 3 There is practically the teachmg of mter3

Universities in Nigeria may be classified into Federal and State Univ~rsities.
All the private Universities which sprang up all over the coun~ dunng the
period 1979-1983 have been banned by the present Federal Military government of Major-General Buhari. Mention must be made of the much de.b.ated
Open University _ a federal concern which took off just before t~e military
intervention in the country. This has equally been suspended owmg to the
difficult financial constraints of the country.

national law in all the existing Nigerian Universities" with the exception of one. 5 In most cases, it is an elective degree course in
these Universities. 6
It is usually offered in the fmal year of study in the pursuit of a
law degree. It must be pointed out that although it is an optional
subject, in mo:;t of the Universities, a majority of the graduating
students in these institutions nowadays offer international law. 7
This shows that there is better appreciation and interest in the
subject. What more, its usefulness and importance are being much
more felt. Originally, the attitude of students of law in studying
international law had been that of reluctance, because according to
some of them, it is not one of the so-called "quick bread and butter"
legal subjects, like commercial law, land law or company law, for instance. They have however, come to realise that they are not better
off than those who offer international law in addition to these other
municipal law subjects.
4

The Universities in which international law is studied (Federal and State
Universities inclusive) are the Universities of Ibadan which just produced
its first law graduates in August 1984. The University of Nigeria, Nsukka,
University of· Lagos, University of Ift, Ahmadu Bello University, Zaria,
Bayero University, Kano; University of Maiduguri, University of Sokoto,
University of Benin, the University of Jos, Imo State University, Rivers
State University of Science and Technology, Ogun State University. A Lagos
State University has been proposed to take off in October 1984. It is not
yet quite clear if it will start with a Law Department. While the University
of lbadan was the f"Irst University to be established in the country, its law
faculty is clearly one of the youngest. Those of Universities of Nigeria,
Ife and Lagos were the first law faculties to be established, in that order
some twenty two years ago.
-s The Federal University of Port Harcourt does not have a law faculty so far.
The same is applicable to all the Federal Polytechnics and Universities of
Technology as well as some State Universities of Technology.
6
The position is however different in the University of Calabar where like
other Law courses offered, it is a compulsory subject for all the graduating
students.
7
For example, in the pioneer Law Faculty of the University of Nigeria at
Enugu, in 1974, only nine students out of a class of seventy-five offered
international law. The number of students doing this subject continued to
show significant increase following, of course, the increase in intake. With
the introduction of part-time law programme in 1976, at Enugu, the number
of students who offer international law rose to over 145 in a graduating class
of about 200 students. It is not unlikely that this type of trend could be
noticeable in the other law faculties in Nigerian Universities based of course
on the relative student strength in each of them.
'
'
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Today, instruction in international law provides for an average
of about sixty hours in the final year. 8 In doing this, attention is
given to the students' general theoretical preparation which takes
over eighty-five percent of the time allocated for the study of the
subject. A large part of the remainder of the time is devoted to the
preparation of the Philip Jessup Moat Court Competition problem
9
in international law among the country's law faculties.
Between the period 1976 and now, the Nigerian Society of International Law under the Presidency of Judge T.O. Elias of the International Court of Justice at the Hague in recognition of the growing
importance of international law to Nigeria in particular and the
world in general has consistently felt the need to make the study
of international law compulsory in Nigerian Universities.
The point has been made which we share, to the effect that by
reason of Nigeria's membership and seemingly active participation
in ECOWAS and because of Nigeria's current activist role in foreign
affairs in regard to the African continent, its development of law
and indeed of international law, (emphasis ours) can no longer be
described as inward-looking. 10 Legal parochialism cannot be the
basis of Nigeria's activist role in African affairs or in world affairs
for that matter. 11
INFORMAL STUDY OF INTERNATIONAL LAW:
Apart from the normal lectures and instructions held at law faculties, international law is "studied" in Nigeria through other means
short of the typical classroom, just like any other branch of learning.
Indeed, in Nigeria certain bodies have been foremost in articulating
the theory of international law. The ind~vidual contributions of these
bodies have been overwhelming. Furthermore, useful contributions
have been made by Nigerian scholars and jurists in discussing difOf three terms or two semesters, depending on the yearly time-table of
studies of the given University. Most of the Universities now follow semester
system. However, the University of Nigeria still runs the terms system. The
hours indicated is in respect of each of the two branches - private and
public international law.
9 Nigerian students of international law started to take part in the Competition after the Civil War.
10 See, Victor Mukwele Ngoh, The Development of Nigerian Law in the Wake
of ECOWAS, The Unical Solicitor, Vol. 1, 1982-83 p. 50.
8

11

Ibid.

ferent burning topics of international law. While some of these discussions have appeared in learned journals, others have been published in Nigerian newspapers and further discussed at times on radio
and television. This is in the interest of the wider Nigerian public.
A discussion of the activities of some of these bodies is considered
desirable at this point.
(a)

The Nigerian Institute of International Mfairs (NIIA):

Among the bodies which play vital role in the advancement of
the knowledge of international law in Nigeria, the Nigerian Institute
of International Affairs is in the forefront. The Institute was established in 1971 as a body corporate with perpetual succession and a
common seal as well as clearly set down objects which are:
(i)

to encourage and facilitate the understanding of international
affairs and of the circumstances, conditions and attitudes of
foreign countries and their people;
(ii) to provide and maintain means of information on international
questions and promote the study and investigation of international questions by means of conference, lectures and discussions, and by the preparation and publication of books,
records, reports, or otherwise a~ may seem desirable so as to
develop a body of informed opinions on world affairs
. branches of the Institute in Kigeria and
'
(iii) to establish
to organise, maintain, and co-ordinate their activities so as to facilitate the study and discussion of the above objects; and
(iv) to establish contacts with other organisations with similar
objects. 12
Through its research department, the Institute has published a
number of research papers and has organised lectures on current
topics of international law. Experts in various fields of law, diplomacy and international relations have been invited from Nigeria and
other foreign countries to deliver lectures in their respective areas
of specialisation. These lectures are later published as lecture series
of the Institute. While we recognise the effort of the Institute to
attain the prescribed objects, we hold the view that it has not per12

Section 2 and 3 of the 1971 Act establishing the Institute.
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formed up to expectation judging from the financial a~d o_th~r SUI_'ports extended to it by the Federal Government of NI?e-?a.. I~ IS
our considered view that the Institute rather than distinguiShmg
itself in the publication of serious works in the areas of international
law and relations, excels in pushing out lecture pamphlets. However,
we recognise that the Institute could offer. a ve.ry ~seful source of
study of international law and diplomacy JUSt like Its counterparts
in other parts of the world. To achieve this end, its method of
operation has to be drastically reviewed.
(b) The Nigerian Foreign Service Academy (NFSA):
Until 1983 the Nigerian Foreign Service officers were sent to
various Weste~ Universities and Institutes to receive training in international law and relations considered indispensable for their functions either at one of the departments of the Foreign Ministry in
Lagos or in any of the Nigerian Missions abroad. This pr~ctice
was heavily criticised for a long time from all quarters and nghtly
so. Apart from the fact that the practice .w.as a ~rain on the country's foreign exchange resources, such .trammg did ~ot .r~flec~ adequately the special circumstances and mterests of Nigena s onentation in international law.
As a result, the Nigerian Foreign Service Academy was set up in
Lagos in 1983. 14
.
.
•
The principal purpose of setting up thts Instt.tute wa~ to tram
Nigerian foreign service officers at home. T~e var10~s subJects considered necessary in the functions of a foreign service. officer .such
as international law, politics, political economy and mt~~abonal
relations are distributed to individual Nigerian Universities who
design the content of the courses. The basis. o~ di~trib~tion of these
subjects is on expertise and extent of specialisation m these areas.
Accordingly, the lecturers are drawn from t~ese Universities. The
course is more or less a crash programme which lasts for a r~ther
short period considering the importance and scope of the subJects
concerned. it would appear that the aim is principally to expose
the newly recruited officers to the elementary knowledge of the
13
14

See, Okeke, C.N. The Nigerian Institute of International Affairs, Times International, 19 78.
.
The Academy is located in the same complex housmg the new Hea~-quarters
of the Nigerian Ministry of External Affairs at the Broad Street m Lagos.

subjects offered. 15
At the end of the course, there is an examination. Certificates
are awarded to the participants. They are in no way regarded as
academic certificates in the sense of postgraduate qualification. The
programme is certainly a welcome one which is hoped to be reviewed
and improved upon constantly. It is commendable in a number of
ways. Firstly, it shows that the authorities are fast· appreciating
the relevance and importance of some knowledge of international
law, diplomacy and international relations by the country's foreign
service officers. Secondly, it is also a recognition of how important
it is to groom these officers in the art of diplomacy from the Nigerian perspective and by Nigerian scholars. 16 This is very important
if the officers are to carry out their assignments whether at home or
abroad satisfactorily.
(c)

The Nigerian Society of International Law (NSIL) 17

· Unlike the Nigerian Institute of International Affairs discussed
earlier, the Nigerian Society of International Law is not a statutory
body. However, it has made very significant contribution in the
development of the theory and practice of international law in
Nigeria. It is a prestigious academic society whose membership is
made up of jurists, political scientists, diplomats and economists
with a profound knowledge and interest in international law. The
guiding spirit of the Society has remained Judge T.O. Elias.
The Society has the following objects:
to foster the study, dissemination and advancement of Public
and Private International Law, Comparative Law and institutions, international relations and related subjects.
(b) In particular the Society will:

(a)

(i)
(ii)
15

16

17

promote research,
encourage publications,

These officers are all graduates of Universities with degrees in diverse disciplines, mainly in political science, law, economics, languages, sociology,
etc.
The University of Nigeria's Faculty of Law teaches international law in the
programme and the present writer has had the privilege of participating in
teaching the courses.
It was established in 1968 at the height of the Nigerian civil war.
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(iii) organise conferences, seminars and colloquia;
(iv) cooperate with societies and organisations with similar
aims and objects, and
(v) engage in such other activities as are considered necessary
for the achievement of these purposes.
The above enumerated objects clearly demonstrate the concern
of the Society in the task of study and dissemination of international
Law. The Society has held a number of conferences in which papers
were read by both members and invited experts ranging from topics
in law to economics and diplomacy. The proceedings are later published. Also published by the Society is the Nigerian Annual of
International Law which is done in collaboration with the Nigerian
institute of International Affairs. Unfortunately, in recent times,
the publication of both journals which enjoy a very wide readership in Nigeria and abroad has been in arrears. 18 However, it is
hoped that the situation would change when the nation's economy
improves.
(d) The Federal Ministry of Justice: 19
The Federal Ministry of Justice contributes a great deal to the
study of international law in the country. The Ministry has a Department or Division which is essentially responsible for matters on
international law. The Division plays a leading role as one of the
principal, though by no means exclusive legal advisory unit to the
Federal Government of Nigeria on matters of international law and
practice. Apart from rendering considered legal opinions to the
Government as occasion demands, the Division of International and
Comparative Law of the Ministry drafts treaties, trade agreements
and conventions in which the Government is a party. Above all,
law officers drawn from this Division represent Nigeria in important
international conferences abroad, such as the Law of the Sea Con18

19

The latest copy of the proceedings of the Society covers the seventh, eighth
and ninth conferences (covering the period 1975-1978 only) while the
latest Nigerian Annual of International Law remains Volume 1 of 1976.
For general discussions on the functions of the Ministry, see, Elias, "The
Office and Duties of the Federal Attorney-General in Nigeria" ( 1972) Nigerian Law Journal; Tobi Niki, "The Federal Ministry of Justice as Government's Legal Adviser to the Ministry of External Affairs in Nigeria" ( 1979)
5 Dalhousie Law Journal pp. 199-218.
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ference, or that of the Convention on Law of Treaties 19 (a), to mention a few.
(e)

The Ministry of External Affairs: 20

This Ministry occupies a foremost position in the articulation of
Nigeria's stand in international affairs. It does very limited job in
the study of international law as most of its legal questions are referred to the Federal MinistrY of Justice. However, it is through this
Ministry which posts the Nigerian diplomatic representatives in
foreign countries that the country's practice of international law
is brought to a sharp focus.

mE COUR3E CONTENT:u OF INTERNATIONAL LAW:
In Nigeria, .the syllabus in international law just like the syllabus
in any other courses studied in the faculties of law are not centrally planned by any accepted central educational organ as may be
the case in some countries. 22 Individual law faculties plan their
syllabus. As a consequence, there is no uniformity as such, and
the appropriateness or otherwise of the syllabus of a given faculty
will depend largely on the background and training of the academic
planners of such a curriculum.
At the moment, international law curriculum in Nigerian Uni19 (a)

20

21

22

The practice of drawing Nigerian delegates for specialised conferences
of international law from the Ministry of Justice alone regardless of the
presence of very distinguished scholars in international law in Universities
and other institutes has been heavily criticised. It is known that very few
of these officers can claim any expertise in these areas. This trend is hoped to
change in the country's interest.
Ministries responsible for the foreign relations of states go by different names.
Some countries call theirs Ministry of Foreign Affairs, while others go by the
name International Affairs, Foreign Office (United Kingdom), State
Department (USA), etc. In Nigeria, it is called the Ministry of External
Affairs.
Hereinafter called syllabus (programme or curriculum - all the terms to be
used interchangeably.
In the Soviet Union, the teaching of international law is conducted in accordance with a programme authorised by the Ministry of Higher Education
of the USSR. This practice is the same in other East European countries.
The programme is compiled and designed by leading professors and takes
into account recommendations made by the lecturers and is periodically
revised and supplemented.
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versities' Law Faculties is narrow - a characteristic of the general
legal development in the country. We agree with the submission that
those Nigerian academics who plan law curricula share much of the
blame. And this is hardly surprising, considering their predomirr
antly British academic background with its basic assumption of
ethnocenticity. 23
Although the course content in public international law is not
exactly the same in all faculties, an empirical test s;onducted by
the present writer shows that they invariably include the following branches: Nature and History; Sources; International Law and
Municipal Law; International Personality; Sovereignty; Recognition;
Jurisdiction; Rights and Responsibilities of States; the State and
Individuals; International Representation; Disputes and Hostile
Relations; War and Neutrality; International Institutions; the United
Nations and its organs; Patterns of International Law and Organisation. 24
That of private international law includes choice of jurisdiction
and choice of law - origin and growth; classification; domicile;
matrimonial cases; tort; contract; crime; legitimacy; legitimation;
adoption; infancy and mental disorder, negotiable instruments
and assignments, wills and intestate succession; proof of foreign law;
recognition and enforcement of foreign judgement; types of m~r
riage under the Marriage Act and under Customary Law; conflict
within various groups of provinces.
The lack of uniformity in the curriculum in international law
has clear disadvantages. While a unified university programme ensures an approximately equal volume of study and material for
all the students offering the course, the present ununified system
does not. Uniformity of syllabus makes it possible to defme the
range of the literature and documentary sources which the students
should use. Above all, it would help lecturers in this field in the
writing of text-books, manual reference books etc. 25 It will offer
the opportunity for constant re-assessment of the practice of Nigeria
:n V.M. Ngoh, op. cit., p. 58.
l;

25

See course descriptions of the various Faculties of Law in Nigeria.

Th~ unification of the programme would not restrict the initiative of the
teachers since it indicates merely the basic subjects of the course and leaves
the lec~rer free to choose the order and arrange the subject and also any
other problems of international law which in his considered view the student
should know.

in international law. By so doing, it will be easy to effect some
revisions of the syllabus reflecting the areas that either need to be
emphasised or supplemented.

mE TEACillNG TECHNIQUE: 26
The method used in the study of international law is essentially
the same as those used in the teaching of other law courses. The
subject is therefore taught by means of lectures, tutorials and symposia. While lecture periods are used for a general exposition of the
subject matter, the tutorial time is used to discuss and illustrate
in detail the complex aspect of the topics. In some law schools, the
use of maps of the world is introduced to illustrate the location of
places cited in the course of lectures in terms of political and economic importance. While in some faculties the presentation of the
course is done from a purely traditionalist point of view, 27 though
in others, a comparative method is applied. By this method, the
student is exposed to the major existing attitudes in the study of
international law, namely the Western European approach, the East
European approach and that of the so-called third world countries.
This latter method is certainly to be preferred for a number of
reasons. Firstly, it broadens the outlook of the student and makes
for greater sophistication in approach. Secondly, it enables the
student to understand better and appreciate the workings of his
country's theory and practice of international law and _to spot out
more easily any special merits or flaws in it. For the Nigerian
student, much of what is being said in this field had in all probability been demonstrated in relation to the legal tradition, 28 of

2i
27
28

The term "technique" as used refers to the method of imparting the knowledge as well as of source materials used in so doing.
Stating the law from the point of view of West European standpoint principally.
A legal tradition is to be distinguished from a legal system. Merryman in his
book "The Civil Law Tradition", Stanford University Press, 1969, distinguishes the two notions thus: "A legal system ... is an operating set of legal
institutions procedures and rules but a legal tradition ... is not a set of rules
of law about contracts, corporations and crimes although such rules will
almost always be in some sense a reflection of that tradition. Rather, it
is a set of deeply-rooted, historically conditioned attitudes about the nature
of law, about the role of law in society and the polity, about the proper
organization and operation of a legal system, and about the way law is or
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l9

the so-called common law countries.
The predominant orientation of a majority of the tea~hers .of
international law today remains British or from countnes With
common Law systems of law. This fact in turn unfortunately affects
the type of literature recommended J:o_ t~e s~dez:tts: ~ecause_ of
the narrow orientation and language difficulties, It IS ImposSible
for them to wade through the compendious, scholarly materials
from other parts of the world like the Union of ~oviet Socia~st
Republics, Poland, Yugoslavia, China, etc. There IS no denymg
the fact that for a subject such as international law, the comparative method of study represents the most realistic and satisfactory
approach at the present time.
Furthermore, as future leaders of Nigeria, Nigerian law students
similarly need to take an active interest in the legal systems of oth~r
Mrican countries, particularly as it affects internatioz:tal law. This
is particularly relevant in the context of our avowed aim _of ~reater
political and economic cooperation within the Organtsatio~ of
Mrican Unity leading to eventual political integration of the Mncan
continent. 30
It must be pointed out here that the emphasis which hitherto
was placed on foreign source materials must of necessity shift to
indigenous literature on the subject. There is no doubt that a number of Nigerian and other African experts have done a great deal of
work in many aspects of international law which ought to be more
relevant to our own circumstances and needs. 30(a) This is not to say,
however that foreign materials should be done away with completely. Rather than form the primary source materials as they appear
should be made, applied, studied, perfected and taught. The legal tradi~ion
relates the legal system to the culture of which it is a partial express1~n.
It puts the legal system into cultural perspective. There are three maJor
legal traditions in the contemporary worlil: civil law, common law and
Socialist law".
.
29
For example, United Kingdom, Canada, Australia, United States of Amenca,
Newzealand, etc.
30
When the foregoing considerations are applied to the recent ECOWAS
arrangement, the matter assumes greater importance and d~ension .. With
Nigeria's increasingly independent in~olvement in world a~farrs the thmg to
do now is to project this comparative approach worldWide to encomp~
the laws of civil law and Socialist law jurisdictions as well without any discriminations.
30
(a) The relevant literature has been listed in the Preface supra.

to be in some faculties at the moment, they should be secondary,
or at least be in combination with indigenous literature. Indeed,
they should form supplementary sources.
Documentary sources, collections of international agreements
and conventions to which Nigeria is a party, the rules of international
organisations and all kinds of diplomatic papers should occupy a
special place in the teaching process.
RECOMMENDATIONS AND SPADEWORK TOWARDS
CHANGE:

Thus, there is abundant evidence to call for a more purposeful
study of international law in Nigerian Law Faculties. Indeed it
should in addition be studied in more advanced institutions in the
country such as the Nigerian Defence Academy, .the Nigerian Police
and Air Force Academies, the Nigerian Institute for Policy and
Strategic Studies, Administrative Staff College of Nigeria, and other
similar educational and research establishments.
The instances discussed above are supported by the following
reasons and suggestions: Firstly, al1d most importantly, international
law is certainly a fundamental and indispensable branch of the law
for any nation in the present stage of the development of international relations. It is even much more important for a developing
country like Nigeria in view of its foreign policy objectives and her
role in African and world affairs.
Secondly, the study and knowledge of international law offers
the student a good understanding in any sphere of jurisprudence
which interests him for an independent creative work which will
not only be useful to himself but to the whole country at large. His
understanding of why States behave the way they do on the international scene- will be adequately enhanced.
Thirdly, at the present level of Nigeria's development as an independent and sovereign state, she is fast increasing her international participation in foreign affairs thereby fortifying her stature.
Her Embassies are spread in most parts of the world and these are
to b~ manned by qualified personnel, knowledgeable in the appropnate fields of learning of which international law is one. 31
31

N

igeria certainly tops other African countries in the number of Embassies
and Consulates established with foreign States.
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Even though appointments to these positions are not done at the
moment on the basis of those with suitable qualifications, there is
no doubt that the present trend is bound to change in due course.
Indeed the study of international law should be an advantage for
aspirants to positions in the country's foreign ministr~, represe!ltations in international organisations such as the Umted Nations
Organisation, Organisation of African Unity, Economic Commu!lity
of West African States etc. The era is gone when persons not tramed
in appropriate fields of law are sent to negotiate agreements and
draft treaties on behalf of Nigeria.
Fourthly, an important role in the study of international law
generally is played by textbooks and papers on the subject. Alr~ady,
teachers in Nigerian Law Faculties though few 32 but htghly
qualified, should be encouraged fmancially to conduc~ more research in order to produce more relevant textbooks m furtherance of Nigerian Science of International Law.
Fifthly, further extension of international contacts of Nige~an
Universities and Institutes, development of research and active
participation by University teachers in the affairs _of the ~igerian
Society of International Law will undoubtedly stimulate mterest
in studying international law and enhance its importance among
students.
Finally the comparative method of study of the subject must be
adopted. 'rt is no more right as one writerl 3 put it, for Nigerians
like their English mentors to need a lot of persuasion before coming
out of their parochial shells to embrace other legal traditions than
the common law in which they have been nurtured. This departure
is inevitable.
Whereas British Universities are restructuring their law curricula
to attune them to the realities of present-day Europe and the world,
their Nigerian counterparts remain blissfully content with ignoring
the existence of other legal traditions? 4
32

33
34

The difficulty in recruiting law teachers in Nigerian Universities is now of
general public knowledge. This fact was emphasised at the opening ceremony
of the just concluded 22nd Annual Conference of the Nigerian Association
of Law Teachers held at the University of Calabar (April 3-5 1984) by Professor Adamu Mohammed, Vice-Chancellor of the University. He admitted
his difficulty in recruiting law teachers who are versed in Nigerian system.
He added that this problem is not peculiar to the University of Calabar but
to all other Nigerian Universities which have law faculties.
See, V.M. Mgoh, op. cit., p. 58.
Ibid.
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The attitude of isolationism and feeling of self-sufficiency is a
great obstacle to the realisation of Nigeria's foreign policy aims and
constitutes a cardinal disincentive to a serious study of international
law. Such an attitude is unfortunate and unrealistic in .today's
economically-interdependent world.

BmLIOGRAPHY:
BOOKS
ACHIKE, OKAY
.
Groundwork of military law and military rule in Nigeria. Enugu,
Fourth Dimension, 1978.
ADEWOYE, OMONIYI
The legal profession in Nigeria 1865-1962. lkeja, Longman,
1977, 204p.
AJOMO, M.A.
"International law and foreign policy in the Draft Constitution".
In foreign policy and the constitution. Lagos, Nigerian Institute of
International Affairs, 1979 (Monograph Series, No. 4).
AKEHURST, M.
A Modem Introduction to International Law, 3rd Edition.
AKINBOLA, AYO
Should Nigeria be in OPEC? Lagos, The Nigeqan Institute of
International Affairs, 1979. (NIIA Monograph Series No. 3).
AKINYEMI, A. BOLAJI
Foreign policy and Federalism: The Nigerian Experience.
lbadan, lbadan University Press, 1974. 217p.
AWOLOWO, OBAFEMI
Thoughts on Nigerian Constitution. lbadan Oxford University
Press, 1966. 196p.
BEMIS, J.F.
Jay's Treaty: a study in commerce and diplomacy. New Haven,
C.T. Yale University, 1962.
BERIE, ADOLF A.
Twentieth century capitalist revolution. New York, Harcourt,
Brace, 1954.
293

294 The Theory and Practice of International Low in Nigerill

Bibliography: Books 295

BIRON, H.C. & CHALMERS, K.E.
The law and practice of extradition. London, 1903.

CLARKE, E.
A treatise upon the law of extradition. 4th ed. London, 1903.

BOBROV, R.I.
Osnovnye problemy teorii mezhdunarodnogo prava, Noskva,
1968.

CRANDALL ....
Treaties, their making and enforcement: 1916.

BOWETT, D.W.
The law and practice of extradition. London, 1903.
BROWNLIE, IAN
Principles of public international law. Oxford, Clarendon Press,
1966.
BURTON, J.W.
Systems, states, diploma and politics: essay on the convergence
of national and international system. New York Free Press, 1969.
CATTAN, HENRY
The law of oil concessions in the Middle East and North Africa.
New York Oceana, 1967.
CERVENKA, ZDENEK
The Organisation of African Unity and its Charter. New York
1968, 1969. F.A. Praeger. 253p.
CHARMING-PEARSE, M. ED.
Federal Union, Lo.ndon, 1945.
CHENG, B.
General principle of law as applied by International Courts and
Tribunals. London, 1953.
CHIN, HUNGDAH
The capacity of international organisation to conclude treaties
and the legal aspects of the treaties concluded. The Hague, 1966.
CLAPPERTON, H.
Journal of second expedition into the interior of Africa.
London, 1829.

-- - - - - - - -- -

--

DAVIDSON, BASIL
African past: chronicles from antiquity fo m'odern times.
Harmondsworth, Penguin, 1967. 38lp.
DETTER
Law Making by international organisations. Stockholm, 1965.
DOWRIE AND FRIEDRICK
Studies in federalism, 1954.
EDWARD, H.
De la competence des cantons suisse de conclure de traites internationaux-specialement concernant le Double Imposition. Brussels,
1869.
ELIAS, T.O.
Africa and the development of international law. Leiden,
Sijithoff, 1972. 260p.
ELIAS, T.O.
The modem law of treaties. Dobbsferry, N.Y. Oceana, 1974.
ELIAS, T.O.
New horizons in international law. Rockville, M.D., Sijithoff &
Nordoff, 1979. 260p.
ELIAS, T.O.
Nigerian land, law and custom. London, Routledge & Paul,
1962.
ELIAS,. T.O.
Nigeria: the development of its laws and constitutions. London,
Stevens, 1967. 49lp.

Bibliography: Books 297
296 The Theory and Practice of International Law in Nigeria

OMOH, ESIEMOKHAI
The Organisation of African Unity and the Council of Europe
(Unpublished Ph.D. Thesis), University of Cologne, 1971.
EZE, O.C.
Human rights in Africa: Some selected problems. New York,
N.Y., St. Martin's Press, 1983, 314pp.
EZE, O.C.
The legal status of foreign investments in the East African
Common Market. Leiden, Sijithoff, 1975. 353p.
EZEJIOFOR, G.O.
Protection of human rights under the law. London, Butterworths, 1964, 292p.
FATOUROS, A.
Government Guarantees to foreign investors. New York, N.Y.,
Columbia University Press, 1962. 4llp.
FIELD, D.D.
Extradition. New York, 1876.
FRIEDMAN, WOLF ANG
The changing structure of international law. New York, Peffer
& Simons, 1964.
GOODRICH, LELAND MATTHEW,
United nations. New York, Crowell, 1959.
GOODRICH AND HAMRO
Charter of the United Nations, commentary and documents,
2nd ed., 1949. Boston, World Peace Foundation, 710p.
HERTSLET, E.
The map of Africa by treaty, 3rd ed. London, Cass, 1967, 3
vols.
HIGGINS
The development of international law through the political
organs of the United Nations, London, OUP., 1963.

HODGKIN, THOMAS .
Nigerian Perspective: An Historical Anthology. Oxford Oxford
'
University Press, 1960.
HOWETT
The law of international institution. 3rd .ed. 1975.
HUBER, H.
How Switzerland is governed. Zurich, 1946.
HYDE, C.C.
International law chiefly as applied and interpreted by the
United States. 2nd ed., Boston.
DALAYE, D.A.
The extension of corporate personality in international law.
Dobbsferry, N.Y., Oceana/Sijithoff, 1978. 354p.
Keesing's Contemporary Archives, September 9-16, 1967. p. 22244;
Al:lgust 24-31, 1968, p. 22875.
Kelsen, The Law of the United Nations.
KELSEN, HANS
Principles of international law, 1952, New York, , Rinehart.
46lp.
KENNEDY, JOHN F.
President, U.S. American speeches, 1963.
KORASTARENKO, M.K.
International law, part 1, Kharkov University Press, 1962.
KORETSKY, V.M.
T~e sovereignty of the Ukrainian Soviet Socialist Republic in
the Umon of Soviet Socialist Republics.
KOROWICZ, MAREK ST.
Introduction to international law, The Hague, 1959.

298 The Theory and Practice of International Law in Nigerill

LADERER - LADOR, J.J.
International Non-governmental Organisations and Economic
Entities. Leiden, Sijithoff, 1963.

NWOGUGU, E.l.
The Legal Problems of Foreign Investment in Developing
Countries, Manchester, Manchester University Press, 1965. 320p.

LAFOREST, G. V.
Extradition to and from Canada. New Orleans, Hauser, Press,
1961. 200p.

NYLANDER, A.J. U.
The Nationality and Citizenship Laws of Nigeria. Ibadan, Evans,
1973.

LANIY AN, R.O.
War and diplomacy among the Yoruba in the 19th century
(Unpublished Ph.D Thesis).

O'CONNELL, DANIEL P.
International Law, London, 2nd edition, 2 vols. London, Sweet
& Maxwell, 1970.

LUKASHUK, 1.1.
International Law, Kiev, 1978 (Summary of Lectures).

OFOEGBU, RAY
Foreign policy and constitution making: the degrees of inclusion and exclusion, Lagos, Institute oflnternational Affairs, 1979
(Monograph Series No.4).

MARRIOT
Federalism and the problem of the small stat~, 1945.
MENSAH, BROWN A.K.
African International Legal History: Introductory Essays. New
york, UNITAR, 1975.
MEZHDUNARODNOE, PRAVO
Uchebuik dlia luridicheskikh vuzov. Moskva, 1966.
MODZHORIAN, L.A.
Sub'ekty Mezhdu narodnogo Prava, Moskva, 1958.
MOORE, J.B.
A Treatise on Extradition and Interstate Rendition, Vol. I,
Boston, 1891.
NDUAGUIBE, M.C.
Genese du Regroupment Regionale en Afrique de 1. Quest
(Unpublished LL.M Thesis, Toulouse University, 1979).
NIVEN, C. REX.
A short History of Nigeria, lkeja, Longman, 1965.
NWABUEZE, B.O.
Constitutiondl law of the Nigerian Republic, 1964. London,
Bu tterworths.

·

Bibliography: Boolcs 299

- - ---

OKEKE, C.N.
Controversial Subjects of Contemporary International Law.
Rotterdam University Press, 1974. 234pp.
OKEKE, C.N.
The Expansion of New Subjects of Contemporary International
Law through their Treaty-Making Capacity. Rotterdam, Rotterdam
University Press, 1973. 244pp.
OKOLIE, C.C.
International Law Perspective of the Developing Countries, New
York, NOK Publishers, 1978. 369pp.
OKOLIE, C.C.
Legal Aspects of the International Transfer of Technology to
Developing Countries. New York, N.Y. Praeger, 1975, 187pp.
OKOYE, F.C.
International Law and the New African States- London, Sweet
& Maxwell, 1972.
ONOH, J.K.
The Nigerian oil economy from prosperity to glut. New York,
St. Martin's Press, 1983.

Bibliography: Books 301

300 The Theory and Practice of Internatio111ll Law in Nigeria

OPPENHEIM, LASSA FRANCIS LAWRENCE
International Law: A Treatise, Vol. 1, 1955. Edited by H.
Lauterpacht, Longmans.
OPPENHEIM
International Law, Vol. 1, 1957.

SAGAY, ITSEJUWA
Racial Discrimination in International Law, Ife, University of
lfe Press, 1981. 178pp.

OPPENHEIM, LASSA, FRANCIS L.
International Law: Lauterpacht, Vol. 1, Peace 8th Edition,
1952. Longmans.

SAGAY, ITSEJUWA
The Legal Aspects of the Namibian Dispute, University of Ife
Press, 1975, 402pp.

OPPENHEIM-MC NAIR
International Law Vol. 1, 4th edition.

SALMOND, L.J.
86p.

OPPENHEIM
The Constitution of the German Republic, 1923.

SCHAERZENBERGER, GEORGE
International Law Vol. 3, 1976.

OSAKWE, C.O.
Participation of the Soviet Union in Universal International
Organisations. Leiden Sijithoff, 1972. 194p.

SCHAERZENBERGER, GEORGE
International Law, London, Stevens, 1957. 3rd ed.

OSIEKE, EBERE
Constitutional Law and Practice in the International Labour
Organisation. The Hague, Nijhoff, 1985.
PICTER, J.S. ED.
Commentary on the Geneva Conventions, 1949, 111, Geneva
ICRC, 1960.
PIGGOT, SIR F. T.
Extradition: A Treatise on the law rating to fugitive offenders,
Hong Kong, 1910.
RAFUSE, R.W.
The Extradition of Nationals, Urbana, University of Illinois
Press, 1939.
ROSENAM, JAMES N. ED.
Linkage Politics: Essays on the Convergence of National and
International Systems. New York, N.Y., Free Press, 1969.

·

ROUSEAU,
Droit International Public, Paris, 1953.

--

SEN
A diplomat's handbook for international law and practice..The
1965.

Hague~

SCHERMERS, H.G.
International institutions law, Vol. 1, 1972.
SCHWARZENBERGER
Elements of Power Politics .... 1951.
SEY. RSTED, FINN
Objective international personality of international organisations. 1963.
SHAW, L.J.
SHIBAEVA, E.A.
Spetsia Lizrovannye Uchrezndennia OON M. 1966.
SHURSHALOV, V.M.
Osnovnonye voporsy
Moskva, 1959.

teorii

nezhdungrodnogo

dogovora,

302 The Theory and Practice of Intef71Jltional1Aw in Nigeria

SMITH, CHARLES
Infaq al-Maysun (English translation) London, 1951.
SOHM, L.B.
Cases and materials on United Nations Law, 1956.
SOHM, L.B.
Basic documents of the United Nations, 1956.
SORENSEN
Manual of public international law. New York, St. Martin's
Press, 1968.
STARK, I.G.
Introduction to international law. 6th ed. London, 1967.
STEPHENSON, L.J.
TUNKIN, G .I.
Theory of international law, London, Allen & Unwin, 1974.
UDOKAN, 0.
Succession of New States to International Treaties. Dobbsferry,
N.Y. Oceana, 1972.
UMOZURIKE, U.O.
Neo-Colonialism and International Law, Enugu, Nwamife,
1979, 173p.
UMOZURIKE, U.O.
Self-Determination in International Law. Hamden, Conn.,
Archon, 1972.324p.
USMAN, BALA & NUR, ALKALI, ED.
Studies in the History of Pre-Colonial Borno, Zaria, Northern
Nigeria Publishing, 1983.
VISNIK, A.N.
Ukrainian Soviet Socialist Republics, 1954 ....

Bibliography: Books 303

WATTS, R.L.
New Federations, experiments in the Commonwealth, Oxford,
Clarendon Press, 1966.
WEISSBERG, GUENTER
The international status of the UN (1961) New York, Oceana
Publishers.
WHEARE, K.C.
Federal government, 4th ed. London, Oxford University "Press,
1963.
WHEARE, K.C.
Federal government C.R.I. (4th ed. 1964) New York, Oxford
University Press. 266p.
WHITEMAN, MAJORIE M.
Digest of International Law, Washington, U.S. Government
PrintOffice, Vol. 1, 1963.
WILFRED, JENIS
The Common Law of Mankind ..... 1958.
WILLIAMS, J.S.H. & LAUTERPACHT. H., ED.
Annual Digest of Public International Law Cases, 1920-30,
London, Longman, Green, 1932WOLFERS, ARNOLD ED.
Discord and collaboration: Essays on International Politics.
Baltimore, Md., John Hopkins Press, 1962.
WORTTHERY
The United Nations: The First Ten Years, 1957.
PERIODICAL ARTICLES AND CONFERENCE PAPERS
ADEDEJI, ADEBAYO
"Collective self-reliance in developing Africa: Scope, prospects
and problems." Keynote Address at the International Conference
on the Economic Community of West African States, Lagos. August
23-27, 1976, p. 6.

304 The '!71eory and Practice ofInternational .lAw in Nigerill

Bibliography: Books 305

ALUKO
"Nigeria's initiative in the West African Economic Community."
Social d'Eiude et Expansion (Lege) November/December, 1973.
pp. 870-880.

DETTER, T.I.H.
"The organs of International Organisations exerCismg their
treaty-making power. British Yearbook of International Law, 38,
1962, p. 421-444.

ALUKO,OLAJIDE
"Nigeria's role in intra-African relations", African Affairs, 72
1973. pp. 145-162.

DOBRIN, S.
"Soviet Federalism and the Principle of Double Subordination".
Grotius Transaction, 30 1944 pp. 260-283.

AUFRICHT, HANS
"Principles and Practice of Recognition by International
Organisations." American Journal of International Law 43 1949. pp.
679-704.

EBIEFIE, E.O.
"Draft central. provisions of the treaty of ECOWAS. Paper
presented at the Conference on ECOWAS, Lagos, August 23-27,
1976.

BELL, PETER B.
"The Ford Foundation as a transnational actor", International
Organisation, 25, No.3, 1971 p. 465.

ELIAS, T.O.
"The Berlin treaty and the River Niger Commission", 1963,
American Journal of International Law, 51 pp. 873-882.

BOBROV, B.L.
"Juridcheskaya priroda OON", Soviet Yearbook of International Law.

ELIAS, T.O.
"The office and duties of the Federal Attorney-General in
Nigeria." Nigerian Law Journal, 1 1972, pp. 149-160.

BRAND, G.
"The war crimes, trials and the laws of war." British Yearbook
of International Law, 26 1949 pp. 414-427.

EZE, OSITA
"The ECOW AS treaty and the movement of aliens, goods and
services." Paper presented at the Conference on Nigeria's International Boundaries, Lagos, April 5-7, 1984.

BRANDON, M.
"Analysis of the terms, "Treaty and International Agreement",
for the purposes of registration under Article 102 of the United
Nations Charter." American Journal of International Law. 47 1953,
pp. 46-49.
CUKWURAH, A.O.
"ECOWAS, Obstacles to Labour Migration and Residence."
Paper presented at the International Conference on ECOWAS, Lagos,
August 23-27, 1976.
DEERE, L.L.
"Political offences in the law and practice of extradition."
American Journal of International Law, 27 1953, pp. 248-270.

Federal Republic of Germany: District Court Decision in Nonresident Petitioner v Central Bank of Nigeria. International
Legal Materials 16 No.3, 1977 pp. 501-505.
FENWICK, C.G.
"The recognition of new governments instituted by force."
American Journal of International Law, 38 1944, pp. 448-452.
FINCH, G.A.
"The Eisher Extradition Case." American Journal of International Law.

Bibliography: Books 307
306 The Theory and Practice of International Law in Nigeria

MOORE
"The control of foreign intervention in internal conflicts."
Journal of International Law, 1971, p. 205-247.

FITZMAURICE, GERALD (SIR)
"The law and procedure of International Court of Justice."
British Yearbook of International Law, 1952 and 1953 pp. 2-3.

MORGENSTERN, F.
"Asylum for war criminals, quislings and traitors." British Yearbook of International Law, 35, 1948 pp. 383-386.

IJALAYE, D.A.
"Was Biafra at any time a state in International Law?" American
Journal of International Law, 65 1971, pp. 551-559.

MORGENSTERN, F.
"The Right of Asylum." British Yearbook of International Law
26, 1949, pp. 327-357.
'

JACOB, P.E.
"International Extradition." Implications of the Eisler case.
Yale Law Journal, 59, 1950. pp. 622.

MOZHORIAN, L.A.
"Sub'ekty mezhdunarodno pravovoi otveststvennosti." SGP
No. 12, 1969.

JENKS, C.W.
"The Legal Personality of International Organis.:-tions." British
Yearbook of International Law, 1945 pp. 267-275.

MEDBILO, P.E. AND VASILENKO, V.A.
"Soviet Union Republics as subjects of international law."
Soviet Yearbook of International Law, 1963, p. 106-

LOPER, ROBERT B.
"Limitations on the treaty power in federal states." New York
University Law Review, 34, 1959 pp. 1045-1048.

NGOH, VICTOR MUKWELE
''The development of Nigerian Law in the Wake of ECOWAS."
The Unical Solicitor, 1 1982-83, p. 50.

LUKASHUK, 1.1.
"An international organisation as a party to international
treaties." Soviet Yearbook of International Law, 1960 pp. 144.
LUKASHUK, 1.1.
"On the participation of Soviet Union Republics in int~rnational
treaties." Soviet Yearbook of International Law, 1958, 1959.

NIKI, TOBI
".T~e Federal Ministry of Justice as government legal adviser to
the Mmtstry of External Affairs in Nigeria." Dalhousie Law Journal
5, 1979 pp.
.

McNAIR, LORD
"Extradition and Exterritorial Asylum." British Yearbook of
International Law, 28, 1951, pp. 172-203.

NWOGUGU, E.I.
"R~cent changes in Nigerian nationality and citizenship law."
~n;;~atzonal and Comparative Law Quarterly, 25, 1976 pp. 424-

McNAIR, LORD
"The general principles of law recognized by civilised nations."
British Yearbook of International Law, 33, 1957, pp. 1-19.

O'HIGGINS, P.
. "The History of Extradition in British Practice 1174-1794."
lndzan Yearbook of International Affairs 13 pt. II, 1964, pp. 78-115.

MANN, F.A.
"The proper law of contracts concluded by international
persons." British Yearbook of International Law, 1959, p. 34-57.
Martin press release No. 25, April, 1965.
------~~~ ~--

,I

OKEKE, C.N.
"The Nigerian Institute of International Affairs." Academic
Star, 1978.

308 The Theory and Practice of International Law in Nigeria

Bibliography: Books 309

WEDDERBURN, K.W.
"Sovereign immunity of Foreign public corporations." International Comparative Law Quarterly, 6, p. 290-300.

OKEKE, C.N.
"Nigerian foreign policy under the Constitution of the Federal
Republic of Nigeria 1979." Suffolk University Law Journal, 5 1981.
p. 201-212.
PARK, A.E.W.
"The cession of territory and private land rights: A Reconsideration of the Tijani case." Nigerian Law Journal, Vol. 1, 1964,
p. 38-49.
PARRY, CLIVE
"Treaty-making power of the United Nations." British Yearbook of International Law, 26, 1949, p. 108-110.
PENTE, J.C.
"Principles of International Extradition in Latin America."
Michigan Law Review, 28, 1929-1930, pp. 665-722.
RAMAZANI, R.K.
"Choice of law problems and international oil contract: A Case
Study." International and Comparative Law Quarterly, 2 1962, p.
503-518.
RAMA-MONTALDO, MANUEL
"International legal personality and implied powers of international organisations." British Yearbook of International Law, 1970
pp.
REEVES, J.B.
"Extradition treaties and the death penalty." American Journal
of International Law, 18, 1934. pp. 298-300.
Sunday Renaissance, June 1, 1975 p. 3 (Editorial on ECOWAS).
TIMBERG
"International combines and national sovereigns", University of
Pennsylvania Law Review, 95, 1947, p. 587.
TUNKIN, G.l.
"The legal nature of the United Nations." Hague, Academy
Recuile des cours, 119, 1966, p. 111.

·'

INDEX
Civil War, Legal Status 253
Clean Slate 11
Colonial Administration 22, 23
Common Heritage of Mankind246,
247
Community Citizens 105, 176
Community Citizens see also ECOW AS
Community Citizens 176
Community of Sovereign and
Independent States 33
Commonwealth Citizenship 74,75
Confederated States 33
Constitution, Guinea 6
Constitution, Nigeria 8
Constitutions of Nations 8
Constitution of Nigeria, 1979 6, 28
Constitution Treaty Limitations,
Federal States 203, 204
C nsular Immunity 52, 54, 55, 56, 62
Contiguous Zone 233,239
Continental Shelf 233, 234, 235
Contractual Relationships 158, 159
Convention on Privileges and
Immunities 217
Convention on Rights and Duties of
States 1933 32
Convention on the High Seas 238,244
Customary International Law 32, 57,
60,106,228,238,239
Customary Law 240

Aburi Agreement 256
African Unity 181, 182, 183, 184
Aliens, Business Activities 88
Aliens, Duties 73, 84, 85, 86
Aliens, Expulsion of 89, 90,91
Aliens, International Law 76
Aliens, Legal Status, Nigeria 100
Aliens, Nigerian Law 74, 75, 76
Aliens, Political Activities 87
Aliens, Restrictions 86, 87
Aliens, Rights 74, 85, 86
Apartheid 186
Arabian American Oil Company
(Aramco) 159
Arbitration Agreements 157
Arbitration Clause 159
Arbitration Tribunal156
Archipelagic Waters 238
Australia, Federation, Treaty-Making
Power 193
Barcelona Convention 243
Benin Empire 18, 19
Biafra 256
Biafra, International Personality 257
Biafran Case, International Response
267
Biafran Regime, Recognition 264
Biafran Regime, Treaty-Making
Competence 264
Biafra, Self-Determination 261,275
Biafran Statehood 257

Declaration of Rights and Duties 8
Decolonization of Africa 183
Decolonization 185
Deep Sea-Bed 246
Deportation Order 94, 95
Diplomatic Agent 57, 58,59
Diplomatic Bags Inspection 59, 60

Canada, Treaties 190
Cession Treaties 21,22
Chad Basin Commission 164
Citizenship 65, 66, 67, 68, 69, 70,71
Civil War 253, 254, 255
311

-------

312 The Theory and Practice of Intemational Law in Nigeria

Diplomatic Immunity 9, 51, 52, 54,
55,56
Diplomatic Relations, Vienna
Convention 27, 58
Disturbance of Ships on High Seas 238
Doctrinal Pronouncements 213
Domestic Law 5
Dualism 3
ECOWAS 7,170
ECOWAS Citizenship 75
ECOWAS Community Citizens 95, 98,
99
ECOWAS Treaty 171, 173, 177, 178
ECOWAS Treaty Evaluation 177
Economic Organisations 164
Eichmann Ca~ 130
Enforcement of Treaties 207
Epicontinental 233
European Economic Community 207,
233
European Example 243
Exclusive Economic Zone 235, 237,
239,250
Exclusive Fishery Zones 239
External Sovereignty 37
Extraditable Persons 107
Extradition 103, 104, 105, 106, 107,
108, 109, 110, 111, 112, 113, 114,
115, 116, 119, 120
Extradition Offences 107, 108, 110
Extradition, Procedure 107
Extradition, Suggestions 134, 135
Extradition Treaties (Benin & Ghana)
121
Federal Capital Territory 34
Federal Constitutions 32, 34, 39
Federal Republic of Germany
Constitution 9, 40
Federal State 31

Federal State, International
Personality 32
Federal States, Law of Treaties 187
Federal States, Treaty Obligations 206
Federation 32
Federation, Types 41
Flag State 238, 239, 240
Food and Agricultural Organisation
179
Foreign Relations, Soviet Union 41
Freedom of the Seas 238
Fugitive Criminals 105,117,118,119,
121
Fugitive Offender 118, 119
Fugitives, Discharge of 117
Fulani Empire 24
Fund for Compensation and
Development 175
Fundamental Human Rights 2, 27
General Convention on the Privileges
and Immunities of the U.N. 61
Geneva Conventions on the Territorial
Sea and the Contiguous Zone 227
Greek Constitution, 197 5 9
Guinea, Constitution 6
Harmonization, Agricultural Policy
175
Harmonization, Economic Policy 175
Harmonization, Industrial Policy 175
High Seas 238
High Seas Convention 238
Hot Pursuit 239
Independent States 33
Industrial Harmonization 171
Informal Composite Navigation Text
237
Interdependence, Principle 7

Index 313

Inter-governmental Maritime
Consultative Organisation 241
Inter-governmental Organisations 138
Internal Waters 228, 238
International Agreements 31, 60, 192,
193
International Agreements, Cession
Treaties 21
International Arbitration Tribunal156
International Community 33, 192
International Court of Justice 217,
234
International Delinquency 83
International Diplomatic Law 57
International Economic Organisation
165
International Governmental
Organisations 27, 160
International Indian Ocean Expedition
248
International Intercourse 189, 192
International Law Commission, Draft
Articles 6, 8, 10, 31, 138,211,212,
218,219,220,221,222,223
International Law Commissions
Special Rapporteur - Rights and
Duties of States 84
International Legal Relations 36
International Legal States 36
International Minimum Standard,
Aliens 73, 83, 84
International Obligations 157, 159
International Organisation 38, 137,
138,139,140,141,142,143,144,
145,146,147
International Organisations, Immunity
51,52,53,54,55,56,57
International Organisations, Soviet
View 141,213
International Organisations, Treatymaking Capacity 211,215,216

International Peace-Keeping Force 269
International Personality 38, 138, 139,
140,141,146,188,192,202,211,
212
International Personality, Aspects 35,
36
International Personality, Soviet View
42, 141, 142, 143, 144, 145, 146
International Persons 36, 37, 38, 39
International Relations 28, 33, 40, 52
International Society 39
International Statehood 38, 39
International Transactions 159
International Treaties Abrogation 209
International Treaties
Implementation 209
International Treaty 193
International Tribunals 160
Inte.nationalised Rivers 243
Inter-organisational161
Iranian Petroleum Act 159
Jurisdiction, Sea Crimes 239
Kanen-Bornu Empire 18
Lake Chad Basin Commission 178,
179
Land-locked States, Plight of 242,
243,244,245,246,247
Law of the Sea 225,227,228,230,
231,234
Law of the Sea Convention 247,249,
250,251
League of Nations 226,227,243
Legal Personality 53, 137
Legal Personality, International
Organisations 213
Libyan Petroleum Law 159
Limits of National Jurisdictions 249,
250

Index 315

314 The Theory and Practice ofInternational Law in Nigerill

Maritime Jurisdiction 233
Member States 37
Military Coup d'~tat 28
Monism 3,4
Monist-Naturalist Theory 4
Monist Principles 4
Municipal Law 3, 4, 6, 8, 158, 159,
187,229
National Liberation 185
National Treasures 176
Nationality 65
Nationality in International Law 92
Nationals, Expulsion of 92
Nautical Miles 231
Nepal's Case 245
New York Convention 244
Nigerian Anny 14
Nigeria-Chad Commission 244
Nigerian Citizenship 65, 66, 67, 68,
69, 70, 71,72
Nigerian Civil War 1967-1970 57
Nigerian Civil War, Historical
Background 255
Nigerian Civil War, Kampala Talks 268
Nigerian Constitution see also
Constitution of Nigeria 6, 25, 26,
27,46,50,87,88,188,189,208,
209
Nigerian Constitution Citizenship 66,
67,68,69, 70
Nigerian Constitution 1979, TreatyMaking Power 200
Nigeria, Deprivation of Citizenship 71
Nigeria Diplomatic Controversies 59
Nigeria, Diplomatic Immunity 61, 62
Nigeria Dual Citizenship 70
Nigeria, Emigration 99
Nigeria, Extradition Law 105, 108,
113, 120, 123, 125
Nigeria, Federation 31, 46

Nigeria, Foreign Policy 26
Nigerian Foreign Service Academy 282
Nigeria, Fugitives, Diplomatic Aspects
60
Nigeria, Immigration 73
Nigeria, Immigration Requirements
78, 79,80,81,82,83
Nigeria, Institution International
Affairs 283, 284
Nigeria, International Agreement 209
Nigeria, International Legal Education
277
Nigeria, International Legal Study
278,280
Nigeria, International Obligations
Nigeria, Relationship with OPEC 168,
169,170
Nigeria, Society of International Law
283
Nigeria, Territorial Integrity 268, 275
Nigeria, Treatment of Aliens 83, 84,
85
Nigeria, Treaty-Making Power 199
Non~overnmental Organisations 149,
150,151
Oil Pollution Casualties 242
Organisation of African Unity, 28, 67,
79, 164, 181,261,262, 263, _265,
275
Organisation of African Unity,
.Principles 184
Organisation of African Unity,
Purpose 184
Organisation of Petroleum Exporting
Countries (OPEC) 165, 166, 167,
168,169
Oyo Empire 18
Peaceful Uses of Ocean Flow 246,
247

Peaceful Uses of the Sea-Bed 246, 247
Personality 2 13
Personality in International Law 36
Petroleum Prices 169, I 70
Piracy 239
Political Offences 103
PoUtical Organisations 164
Political Unity 182
Pollution 240, 241, 242
Principles Governing Ocean Floor 249
Principles Governing Sea-Bed 249
Private Corporations 149, 151, 152,
157
Prohibited Immigrants 93
Public International Law 158
Public Lands Ordinance 22
Regional Economic Integration 245
Regional Economic Organisation 178
River Basin Development
Authorities 179, 180
River Niger Commission 164, 180
Royal Niger Company 21, 24
Safeguard Clause (ECOWAS) 176
San Francisco Conference 41
Savarkar Case 133
Sea, Law of 225, 227, 228, 230
Self-determination 2, 275, 276
Ships on High Seas, Disturbance 238
Social Contract 262
Sovereign Immunity 9, 52, 53, 156
Sovereignty Soviet Union 42, 43
Soviet Union Common Citizenship 43
Soviet Union Constitution 41, 42, 43,
44
Soviet Union Federal State 44
Soviet Union Sovereignty 142
Stateless Ships 239
Statelessness in International Law 92
Switzerland Constitution 44, 45, 190

Switzerland Federation 45
Switzerland International Agreements
45
Switzerland Sovereignty 44
Switzerland Treaty-Making Power 198
Tariff Concessions 176
Territorial Integrity 260, 261, 263
Territorial Sea 226, 229,230
Territorial Sea and Contiguous Zone
232
Territorial Waters 230, 231, 232, 236,
237
The Hague Convention 241
Theories ()f Coordination 4
Trade and Developm~nt, United
Nations 244, 246
Transformation Doctrine 7
Transit States 243, 245
Transnational Communities 160
Transnational Relations 160
Trans-organisational 161
Treaties, Enforcement of 207
Treaty Implementation 208, 209
Treaty-Making 209
Treaty-Making Capacity International
Organisations 211, 212, 217, 222
Treaty-Making Obligations, Federal
States 206
Treaty-Making Obligations, Geneva
Convention Law of the Sea 230,
231
Tribunals 5
Umaru Dikko Case 128
United Nations Administrative
Tribunal 21 7
United Nations Aid 246
United Nations Conference on Law of
the Sea 234

316 The Theory and Practice ofInteT7111tional Law in Nigeria

United Nations Conference on Trade
and Development 244,246
United Nations Organisation 28, 141,
187,234,241
United Nations, Treaty-Making Power
213
United States Constitution 9
United States of America, TreatyMaking Power 196
Unity of Sovereignty, Soviet Union 42
Universal Declaration on Human
Rights 106, 174
Vienna Conventions 55
Vienna Conventions on Diplomatic
Relations 27, 58
West Mrican Economic Union 171
West Mrican Regional Group 171
World Conference Against Apartheid
186
World International Community 231
Yalta Conference Agreement 41

